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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 18357. 


No. (). 


CHARLES P. DEWEY, ALBERT 
DEWEY, DAVID M. THORNBURY, 
FIRM OF 


CHAUNCEY DEWEY, 
DEWEY, ORVILLE C. 
ET AL, SURVIVING PARTNERS OF THE 
DEWEY, VANCE, AND COMPANY, APPELLANTS, 


THE WEST FAIRMONT GAS COAL COMPANY, 
WEST FAIRMONT AND MARION CONSOLIDATED GAS 


COAL COMPANY AND GILBERT R. VAN ALEN. 


“TILED OCTOBER 3, 
I 


No. 179. 


WEST FAIRMONT GAS COAL COMPANY. 


THE 
. APPELLANT, 


US. 
CHARLES P.. DEWEY, ALBERT 
DEWEY, DAVID M. THORNBURY, 
OF THE FIRM OF 


CHAUNCEY DEWEY, 
DEWEY ORVILLE C. 
ET AL, SURVIVING PARTNERS 

DEWEY, VANCE AND COMPANY. 


FILED NOVEMBER 8, 1884. 


APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT. OF WEST VIRGINIA. 
Jupp & DETWEILER, PRINTERS, WASHINGTON, AUGUST 23, 1887. 
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WEST FAIRMOUNT GAS COAL CO. VS. C. DEWEY ET AL. ea 


A. Well, there may have been 150 or 200 tons put in there about 
that time. 

‘Q. 7. About how much was there in that pile when you began to 
manufacture coke from it? 

A. Well, sir, I couldn’t tell you; it was about from four to six feet 
above the siding—above the mM ain track. 
(). 8. Can you make any esti te of the number of tons 
\. I don’t think I ean. 
.9 Can you give approximately*the dimensions of the pil 

‘ell, I would judge it was 100 feet long by 50 wide 
J. LQ. gow how deep ? 
A. Well, from four to six feet. 
2 


@.11. Can you state the cubic contents of a ton of that sla 
. , ; . ’ | } ie } | } 
that is, how mt of that slack in length, breadth,and depth would 
+) 


it take to make a ton * 
\ \\V 1] : rai] + | com fa —~ = ’ . + bs . 4 ; 1] +> : 1 . > } 
HA. eli, 1 W1llL take (@ CUDIC Vard won t hill one of our cars) at 

a vard and a foot. 

») . * . ty } . » . | a . ° a | 2 +> . ‘ cele 

(). a How Wan s\ leet go Vou understand LLICL ( aic il 1 Cuv 

} , ‘> 7s) ] > — ) . i] $7 + > +e ; } | " soo 

A. About 2.¢«V0U—that won | do: LOAats lot eorrect Well. now, 

~ } } ’ . ; > =. ‘ sy * ; , . 7% 
Il anotber sense, tO IOOK at what mearan-—io eC] 
10] \\ ell, lf will take a Cuble Vard an 


Cars. 

a » | , » tieanimct — — ~ 2a : _— 
(). 15. How iOnNg, how broad, and how deep Is one of \ $ 
A. Our cars measure about seven feet four } sn oth, two 


° . i i } Beas oes : ] I ie ti el Re ' hy 4 naif ee ae j 
feet in width in the bottom. and about three feet in width at the 
LOD ; depth about thirteen inehes: I nave measured many 
but I don’t pretend to say that’s correct. 


{ r] F e- } _ > ah, oe ly A 
(J. 14. \\ hat weight of slacl K WI] il] one of those cars hold 


A. Well, sir, as near as we could get at it, our slack will weigh 
about seventy pounds to the bushel; you can put a ‘ty 
In a ear. 

@. 15. How much coke did you make to the ton of slack 
A. Well, sir, [ made about thirty-five to forty bushels from the 
car-load of slack. 

(. 16. Can you tell how much to the ton 7 
A. No; I can't. 


; 


ee » © . 7 | } gy . ‘> 
@. 17. Did each bushel of slack make about a bushel of coke‘ 

- ° . ° + B } , 5d = 
A. y SS. Dit « sometimes It would overrun: more coke than Siack. 


“y , 
de LO be VW ¢ oe - 


@. 18. What injury did it do the slack pile 
A. Don’t think it done it any, sir. 
(). 19. State, as nearly as you can, the amount of slack that was 


_ yt below the level of the tracks. 


A. Asls tated before, I put 150 or 200 tons in betwixt the two 
Hao to level it up. 

(). 20. we that level it up ¢ 

A. Ye 

. Zi. teen’ slack that is wet make as good or better coke than 


A. Well, I don’t know as I can just answer that question. 
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AND 


} »{ ’ ’ ’ ; .?> - + + | : 7 4 . . “ — * 
(). 22. What was your judgment at the time you were using 1t 
; ] -_ } ae } } ] » 
t Ve ij Liie wWmalD LrackK atiGd SIGNS. 
1 | } } , Bony 7 — 7 > > AY ’ : 
Vell. I considered as long as I didn’t get down to the overflow 
" a | > . ._ 7 . 5 | + . : P 
te! iat was against the upper side of it, I didn’t think but 
P } ma } 3 
WOUIG Dake iS Pood COKe aS avy 
1 a Soe 1] : ’ ‘ ta ; 1 = = 
( » Whatiniury could the overflow of wate do Lhe Siack :! 
‘ | '% wT. © | . 
Vell. it eould wash the mud into it 
a er L ¢] | 
t ij vv fal Into a COUIaGd Ib W iS} bphne mua ! 
4 [i ? : j 1] 
\\ sir, | ean’t tell vo 
( ; Did 1 | the thre wr four f f 1} t | » | ir side. as 
iV7iaG YOU 1eaVeé he three or tour ft ti Lille Uppel SIde, al 
: 17 4 ] 1 a 
\} Van ,ien L¢ iq VOU 
‘ \ . , oa j | ] 
\ Well, yes, sii tO some extent i Gia 
} \ i] , . , + | ] ¥ ‘ 4 " 
(J VU \\ ads twuoere alhy Su iu ll) Ulle mud boDat might have 
+ | ) } ] 
he slack pli 
‘ . 47 eG 
LOITDK Ot. 
: ’ } ' } 7 } . } 
LY. Z tHiow lar up 11a bit \ rnow or th water come LO the ievel 
t ~ 
, of i}, " 7 >? 
, Cs, Sl ib vil Liit ij no PT ~ 
©. 28. Whatis Mr. Jackson’s first nam: 
\ \) Ver | think. 
1} . . j } " c } : . 
> Zug When did he cease t be Superintendent ol the company 
. i i . 
‘ \ lta Se ] | . 
1. We Dat tall ast of Uctobi 
, . Ea ] . pe ll . } — i  & —— P . 3 | Gn . a 
XY \\ ~ he bne superintendent or the Company tne time you 
4 a ‘ F . si aaa : - 
id | yversation with Mi Val Lien. tbat vou have mentioned 
‘ LL? . 1 ; a 
\. Well, he was getting pay, but he wasn’t about the works but 
L tbat time 
‘) % . ° } 7 , — , ’ ° ; = } : 
er, oi H W was 16 at thet le VO nad the conversation with Mr. 
| 
e} « ” 
A Veli, he was in theemploy of the company 
+ . . 
Ly 2. Was he about the works much 
spl ; 1 1 n ini f weap] 
A i micnt see him Once 1h a coupie Ol WeeCKS. 
: ; 4 | - - . i a, . : Ts j . . 74 ‘ ] ; > *) 
(). 33. What time was the conversation between you and him * 
. i? . ; : ’ } y + : 
A. pejore | commenced on the siack plie. 
| ’] 1 “1 . , — eee } 
(). 34. What time of the vear was it % 
5! H | t y -. : > i > a " »? = > i 
\. last ol Septem ber or first of October. 
a= y & * 7 : =e ; } - <t ‘> 
Q. 30. Why did you commence on the slack pile 
4 i? . | ow ] Pa ee . 
, Wa? Mr. Van Allens Oraers., 
; : .% . . > —. = ots " ’ is ] ’ . ’ , 
@. 36. Did you have a conversation with him before you com- 
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with Mr. Van Alen. 


a conversat 


1 and where? 
the mines: 
says he, “ Bill, ean’t you burn that slack pile 
ll the clean part of it as far as 
hink that 1s about what said, 


[ don’t know just what time; he said to 
?” [said I thought 


it wasn’t overflowed: | 
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WEST FAIRMOUNT GAS COAL CO. VS. C. DEWEY ET AL. 


103 Q. 40. Did you have more than these two conversations 
with Mr. Van Alen? 
A. I don’t recollect of having any more. 
(). 41. Were they both at the mines? 
A. Yes,sir; they were. 


Redirect by Mr. Russet: 


Q. 1. Where did the water come from that overflowed into this 
1 slack pile ? | 

A. Well, it came off the hill side above it. 
@. 2. What was the condition of the water when it reached the 
slack pile? 

A. At the time of a big rain, very muddy. 


ol« 


And further this deponent saith not. 


WILLIAM GASKILL. 
Deposition of Thornton L. Bogge ss. 
At the same time and place came THORNTON L. BoGGEss, another 
witness on behalf of the complainants, who, being first duly sworn 


deposeth and saith 


Kxamined by Mr. Russet 


2. 3. State your age, residence, and occup: on 
A. I am forty years old; iive in Fairmont; am farming now. 
bua ] 
Oo. 2 Where were you and how engaged in the summer and fall 
of ] S72 ‘ +) 
A. J caced at takine eare of the stable and mules at the 
. ° Wi is ene | ret Tl LAK TID Ca Te () Live SbUclL LU L' Ana muies t Line 
gy saan 
coal mines of the West Fairmont Gas Coal Company and tending 


to | he track, LOO. 
Q. 3. What do you know, if anything, of the use by that com- 
pany, during the summer or f | 
the manufacture of coke? 
A. I seen them take it and put it in the coke kilns—the coke 
ovens. 
\). 4. Please describe that old slack pile. 
A. Well, it was slack taken out there and put in between the 
tracks; it was a kind of a hollow place there and they filled it up. 
Q. 5. When was the slack put there? 
A. | oe now just when it was put there. 
(). 6. At the time when it was used in the manufacture of coke 
tall es eondition of that old slack bank as to its being wet or 
dirty ? 
104 A. I have seen it overflowed two or three time when there 
was a hard rain. Well, the outer edge of it was dirty ; there 
was some mud on the outer edge and sticks and gravel. 
Q. 7. Where did the water come from which overflowed it? 
A. From the hillside above it—where it came from. 
@. 8 What was the condition of the water ie i n it reached this 
old slack pile? 
10—60 
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10. And how far did they extend in the other directi 


) 
. 

< A. From four to six feet each way 
\ 


. ee. o) ee : } ’ _ , 
nad turthel this aeponent saith hot, 


Adjourned to June 24, 1S79, on which day the cross-examination 
of FRANK J. HEARNE (WwW 
of two last preceding witnesses) was resumed 


ts si ie — Fe } ssisainasiaalil et oe } 
(). PAR \\ lit VOU proauce and hie the communications mentioned 
° . } y +) 
aus by vou 1n vour examination last Tuesday 
/ - . . " =.) > 3 } oe .. £4 3 > f > , — " v. 
(Witness here produced and filed five different communications, 
which were marked, respectively, Exhibit “ V, U, i.  o ena 
+e >» 2) 
R. 


, (GENTS On the Jth mnst. you wrote us that on account ol StOpPpage 
" . : he ? . | r | ‘ . , 
y of furnace the week previous, aNG ONLY WOrkKIng a hbalil capacity that 
& 1. ; sh tae 7] ae a ] PP 5°) 
ween, Vou were about fuil ol Ik lirmont eoke, and Would be obliged 
= 4 tae "c\ 1] dn ve ' . bya) yf ‘ 7 r ] \ 
it W ¢ WOULCG reduce OU] SULT pTLA bi US ' Sil \ Uilt ( i} po ick \ 
TT] — : Bn , 7. » : ] ; ] — ] — : ee ] 
Lhis we have endeavored to do, but In so done we have be 
ee } } } 
' | ’ “say > ‘ .¥} . *.* . su’ Thiet > . oO 
compeiied to overecrowd our Vard With the Surplus. 
J ld. therefore. | loa _ _— ' 
106 We shou a, therelore, ele Pieadsed tO heal ron vou at ant 
} > } »*) ‘sc | 
verv eartiest conventenee at What time we av resume tlt 


G. R. VAN ALEN, Pres 
C. M. DAVISON. 


od 
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LOX HIBIT 


FAIRMONT, W. VA.. Janua yy 14, 1S75. 
Messrs Dewey, Vance & ¢ o., Wheeling. W. Va 
GENTS: On the 12th of last December we were requested by your 
Mr. Hearne to stop shippi As 
time has expired, we shou 


earliest convenience on what day we shall commence to ship You 
and how many cars per day you will require. 
| Y 


ie coke to you 


I 
} } ie 
id be pleased tO hear trom vou at your 


Trusting to receive an early reply, we remain, 
Yours truly, 
G. R. VAN ALEN, Pres. 


) \ y } } ' —T 19 Tatra fr 
P.S.—We should be pleased to receive your note at 90 days from 


Ist inst ee settlement of yvour account for coke, @€s we are sorely 


pressed for money. 


7 


-_ j ms 
j 
_ -_ ate J 
oo - . ~ 
~ nee 
—_ 
a ued 
— ‘ —_ 
— 
~ ~ 
_ od 
aa —_ _ 
/ ou — 
é ~~ 4 
~ 
a a £ oa 
Yam |; f 
f = ww 
Fa 
at 
yr ae ad = 
_—— - . 
“~ ~ ww 


wt ~~ ed 
. _ 
- — 
we ~— 4 
= ~~ 
_ —— 


— 
. “ 
J 
. 
a — 
~ - 
- ~~ 
~~ - ~. 
- ont < . 
~ 
> 
wee 
woh f 
an -” 
- - _ 
“ “s 


, va 
rood ” 
a / 
“ , 
; 
» ; 
- 
f - 
f 
mee _ 


pean net 


an 


eed 


_ 


Nang 


WEST FAIRMOUNT GAS COAL CO. VS. C 


(). 122. Is the letter signed Dewey, Van 


LOS cem ber L. 1875. how produced and h 


made by your firm to Mr. Van Alen’s | 
20, 1873, and just produced by you? 
(Mr. Hubbard here filed letter of Dewey, 
exhibit “ Q.”) 
Exuipir “ Q. 
WHEELING. W. \ 
The West Fairmont Gas Coal Co... No. 77 & 
York, N. Y.; G. R. Van Alen, president 
Dear Sry Yours of the 2Sth inst. was dul 
| | ’ ; 
ACCUIMUIATINE StLOCK And StOpp ad shipments [tr 
tailed from Connellsville: have no definite 
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A. it Was: [ notice the dates correspond alr 
‘ 


ie letter of November 28. 
@. 124. Did your firm make any other an 
November 28? 

A. None that I am aware of. 

@. 125. Does your letter of December 4 st: 


answer tot 


reasons of your firm tor ordering a discontinu 


? 


Kairmont coke? 
\ It +n va. + wey ly tL, ’ se . ~D1a ti ’ try tha 
A. Lb states tru \ tne fTactS relative to th 

mont coke without assign 
Question repeated. 

A. It qgaoes not state fully the reasons 
(). 126. Why not? 
A. | don’t “now. 
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(J. 127. Does that ietter speak oF the ar 
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coke? 
: . nae | ore 
A. Yes. sir: it had reference to the aceu 
? 
coke: also an ace 
@. 128. Why, then, in your answer to thi 
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¢ . > ’ , 3 
tion but one, did you single out “the aceumu 
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] +> 
COREG ! 


P } } * } 
By ‘ ‘ 5 ‘ | . : 
LOU A. IT supposed the question had 
Lion of Fairmont coke, 
\ -_ ¥ 
‘ . . ¢ 
QM. 129. What other reasons existed for s 
he 7°?) . i ei, ‘i, » +> -} ’ i +. ¢ 
sti iit?) i 4 mt OLLICl Serge ae =i = at 4 i ; ‘ a 
\ { did) >) = SEs. > fry 2) ‘ +> iy ; ’ \ 
ii eer aG i \ ‘ ag “<4 eecas ‘ ‘ ‘ AS ’ ‘ 


A i do hol 


imulation of Connellsville e 


ae , ~ : , . * ? '% . » . » > . 
Q Isl. Were you unable to use as much ¢ 


you were receiving at that time 
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WEST FAIRMOUNT GAS COAL CO. VS. C. DEWEY ET Al es, 


145. When did your furnace first go into blast 
February, 1872. 

Q. 146. What recoras of its consumption and production have 
been kept? 


~ 


Witness: I hardly understand that question. | 1 chat he 
form of it | can probably give you an answer 

Mr. Hunparb: Make any changes you wish and the nswel 

Witness: If you ask have we kept a record of consumption and 
production f answer a partial one. 

@. 147. What is shown by that record ? 

A. It shows for each period of two weeks the consumption of all 
material and the production of pig iron, but does not enumerate the 
7 } f } . 1 . } ain as ] , 
kinds and quantities of coke used. It gives only total amounts of 


@. 148. Will you produce that record for the time between Feb- 
+ -t “—s) } aminiai 7 ] 
ruary, 1872, and January 1, 187 


( - - a &, 
t INCIUSIVE ! 


. 


— rm. m . i > . ~ . ] » 
urnace or Ol the quality tse ll 


t 
. | 
+ . } 7 . } ] , a ¢ ¢ 
A. We haven't Kept any record of the tests 
= . ‘ > - | — . = } ~. 3 ‘ ; . ” 
Y. LOU Hiave vou of the quailty or the iron proaucea irom time 


rc? ¢ eeae 
¥ . . . ; ‘ | 1 ‘ 
\. Wemav have. so tar as pertains to the color of the iron 
1 7 ] , - . : ' . : | ; 
Li] Wi ‘ | white. mottled Ol rrav, bul lit ‘ ‘ is i OWLS Wil Lie] 
, ’ } } ' ‘ 
the iron was good, dad, or lnaliferent 
? } j ’ . >> 
Q. Jol. Will you produce such record covering the same _ period 
4 
\ Wiil i renan de ound 


> oD }] D ae oon — ota } ae fn 7 ' ~~ . , 

UJ. | 2. Will VOu DProOauce a | records whieh your hrm Has relating 

> 7 - 5 ‘ ? C)> ™? <> T . , 1Q”A4 ? .> 
> ‘ . + eee he > " . 3 : . vy 2s Ln Oy ' 7+) >i % . 
ro vour urnace Tron February, IS; 2.,to January tL, 1O¢4, INCLUSIVE 
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A. I will bring al 


Pann i —_ mrs . wl Io , _ } 
Stock and the 1ron proauced Gdurine that period. 


” ’ > : } : - 5 
the reeords pertamning to tne consulmption O} 


we 


—<> - - ‘ — 2 } . , j — } = , } 
J. 155. Have you ever made any other statement under oath than 
¥ ? ; 


that in your present examination of the damages sui 
firm from the West Fairmont Gas Coal Company’ 

A. | have not. 

@. 154. Have you ever prepared any such statement to be incor- 
porated in a paper which you knew was to besworn to by Mr. Vance 
or any.other member of the firm? 

A. I think I did. 

Q. 155. Didn’t you yourself swear toa plea filed in the circuit 
eourt ot ( yhio COUNLY which stated the amount of those damages ? 

A. If I did I have forgotten it. 
yk at the paper handed you, filed and marked Exhibit “ P,” 
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A ene 


] . | . ’ bs " ie < . Ay ; } ~ } . = *e >> 
and state whe thei you did not make oath to bnat paper In Lhe jtorm 
n : . : in “< : + | , va | ‘6 >> . | > .% > y 
it now Is, except that In the fifth line the WOoras commencement ol 
! : 4 ] ? : . — 74k ] , ; 
this sult have stood In place ,| the words Zith dav ol Novembe! 


( 
1S74.” and thatin the seventh line from the 
stood before the word dollars in place of the figures “ 15,400." 
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WEST FAIRMOUNT GAS COAL CO. VS. C. DEWEY ET AL. LOS 


. OWN ' , P ‘ S See 1 —a A Be ave 4 > A979 2 ‘ sir tine 
(J. oLo. Vo not voul books Show to tne cent the amount vour orm 
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. , heck a 
aid for that Connellsville coke 
A. I presume they do. 
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@. 315. Why didn’t you do that instead of assuming the am 
to be $165,521.10 when you expected to testify under oath respect- 
rst item of damages you claim ‘ 

A. I did assist 1n that estimate to a sufficient extent to satisfy me 
of its accuracy and my entire willl | ) 
16. Is it aceurate? 
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tion ? 

Witness: What statement have you reference to, Mr. Hubbard. 
he statement which—I would like you to read that ques | 
don’t understand the exact drift of the questio1 


) 

A. I don’t know. 

Q. 519. Why have you testified upon assumptions instead of upon 
facts accurately stated by your books? 

A. Iam not aware that I have done so upon facts which are con- 
tained in our books. 
(). 520. Don’t they contain the exact cost of Connellsville coke for 
the period in question ? 

A. I presume they do. 
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the books ? 
A. I have already stated that I do not remember the method of 


obtaining that price, though I believed it at the time to be correct 
Q. 322. Haven’t you already stated several times that you assumed 


that price to be as you stated ? 
A. No; not where the price is used in the plea. I stated awhil 

ago that it might have been assumed (though I cannot say positivel) 

that it was done); that in obtaining the price of 113, 1n the plea 

covering the entire time of shipment of Fai | 
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rmont coke, one-fortieth 
ille coke to Dring it to 
an equivalent of one bushel of 41 pounds of Fairmont coke. I re 
peat that I do not believe, nor have I said, that the | | y 
cents for Connellsville coke used in the plea, or any part of that 
price, Was based upon assumption, with the exception ot the one 
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WEST FAIRMOUNT GAS COAL CO. 


We actually used during continuance of shipment of West Fair- 
mont coke in making the iron above named 
1,459,540 bushels Connellsville coke at 11.50 cents .--- $165,524 10 
152,688 bushels West Fairmont coke at 9.22 cents _ 14077 83 
1,592,028 bushels of coke costing, in ageregat 179,601 95 
[f the West Kairmont ( ras } te ( oal ( rey Ipbabhy had not su pplied 
. ‘ i wid 
an inferior article, but had furnished eok« ual in quality to that 
shipped during month of September, 1872, we could and would have 
used one-third of the entire quantity of West Fairmont cok 
Ther would have been used in mak mr | he aboy 28) & ee 
1,061,352 bushels Connellsville coke at 11.50 cents _ $122,055 48 
530,676 bushels West Fairmont coke at 9.22 cents ISYZS Oe 
92,028 bushels, which should have Cost ; 170.985 S] 
Resulting in subjecting us to a loss of _----.---._.--. $8,618 12 
And, furthermore, while using the above coke in vary- 
Ing proportions, we were subjected to further damage 
“nd loss by deterioration of quality of pig iron and loss 
and waste of stock by reason of bad work Ing of the fur- 
nace, equal to $4.00 per ton on a quantity of metal equal 
to the amount which the West Fairmont coke actually 
used would have produced if used without admixture 
with other and better coke. 
The amount of West Fairmont used, 152,688 bushels 
would have produced 1,696 tons pig iron at 54.00 per 
ton loss . , . - 6,454 OO 
Total damage and loss from West Fairmont cok $15,402 12 
[ONE \l. 
NY, ( NJ) ) 1, rt ie } 
f., “ f i 
iS, 
(oetOoDel .) 4 OO 
Novem ber ; PRL 
| lecem bi | ioNtY 
LSio 
January SO 
february 19) LLo76 
Mareh LOL 
August 4 a loo 
Septel bel is 11 Ov4 
| 
(Cdctobe * S cA @ bo, 
November 2] AU LL Soo 
246 152,688 SO.161 28 
lreight on 246 cars at S20.00-.-- ’ , —_— EVZU VO 
Totat cost, average per bushel 9.22 cents..-------- $14,051 25 
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so stated in the exhibit, that the 530,676 bushels was equal to 


from October 6, 1872. to November 30, 18 


Q. 0 How much coke were you entitled to under your con 
with the West Fairmont Gas Coal Company 


(4 Ybjected to because the contract 1S the best evidence.) 


A. I cannot answer further than what is shown by the cont 


I don’t think it has ever been determined under that instru 


how much we were entitled to. 
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\ | 1. 1, } 4 - | | I > i. 
1. t tLDINK that was apout the averaos 
2 a ef 4] ] dre tohty-twe 
©. 362. Wouldn’t the contents of the six hundred and eighty-two 
4] . ] : 1) | ; “7 , ’ hl . ' ol ’ 4 . . *< > } " 
s then, being all that you were entitled to under t le contract, ve 


122.840 bushels 

\. Six hundred and eighty-two car-loads multiplied by six hun- 
al cl Lwenty bushels IS equal to 122 S40 

). 3 Why, then, does your testimony or your estimate or Ex- 
hibit “ N,” in estimating damages under the first item, assume that 

the Fairmont Company had comphed with its contract you would 
have consumed 530,676 bushels of Fairmont coke ? 

\. Because there was a legal question involved in the operations 


} vm “ 4 : 4 4 j Se a . ~ . > . > ] «> 2% 
Lone eXtension OT time ol the de iiveryv uUubdel the eontract i CAUNOT’l 


». 364. Did anv one ever suggest the possibility, whether Upoh a 
legal question or not, that vou were entitled to more than 422,840 

\ nk have heard thr sugcestion 

Q. 3 How much was it suggested you might be entitled to and 
" made the suggestion 

\. A continuance of shipment of three cars daily; I do not re- 
} nm) DHe} who made the sugar stion 

). 566. Do you still think it was a fair method of calculation to 
estimate damages on the theory that you would have consumed 
930,676 bushels of Fairmont coke if the Fairmont Company had 
plied with its contract ? 


: if 
they had complied with their contract it would 
have required a new contract to secure the additional amount of 


() 3 ¥ Don’t the difference betwee nN 030.776 bushels and 1228 LO 
ushels make a reduction of about $2,300 in the $8,615 sworn to in 


, 
the bill as the first item of dainages? 


calculation is, ] presume, approximately correct. 
. 388. Do you still consider either method of calculation or 


. 


approximation entirely fair? 


“_" 
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A. ] considel the methods fair for either the SS.618 or $6.30; 
but the first method is, of course, contingent saat n the gues- 
lé 


150 tion of hability on the part of the West Fairn Gas Coal 
Company to deliver coke to the full amount of 530,676 
bushels. 

(J. ye. \ the resuits o© the ¢ Lleula ns ! le l ! \ 
CrOoss-CXQ!l mination you sald Vou had erevel CLLTTé | | Ol 
lairmont coke. W hich of them did vou us nN vour estimate of 
damages ? 

A. I stated in that testimony, and immediately following the 
statement above referred to,.that 9.22 (the mean of these eleven 


>a any zx . te maa saphiala TA — 
averages) Was used 1n the SS,618 estimate, while nine and one-third 
} ii i Sai 0 ae es ace cas 
cents, the average ol a six-hundred-bushel cCar-load, Was used 
} : ‘ : 7 ~ } ~ 
throughou { my Lestimony-1n-chiel 


. | j 
> ~~ eh, () *)*) _— he as a , 
(. 340. Did you say, then, that 9.22 was the mean of those 


averages, and is any such expression to be found in your testimony 
as written by the notary and at which you looked just before an- 


swering the last question ? 

A. No; my meaning was that the two prices referred to occurre 
in the testimony at that place, and all else said was explanatory and 
— d from the report of the testimony. 

Q. o4l. In your estimate of damages on account of deterioration 
of iron ~ do you assume 3,180 tons was white and mottled ? 

A. Because that is the best of n ny re collection and judgement, and 
is an approximation or assum ption based on that Judgmen 

(). 042. Haven't you a record showin o the exact amounts of white 
and mottled iron made while you were using Fairmont coke ? 

A. Yes, and I now produce and file it. 


ad 


Witness produced and filed two records, marked, respectively, 
Bxhibits “ K ” and “ J.” 


ai . ae a | 
Q. 348. Don’t you think it would have been fairer and juster for 
—_ to have referred to that record before testifying instead of 


aking assumptions respecting the things it accurately shows? 


A. I “do not know. 

44. Why is it that in several instances you have chosen to 
testify On assumptions and approximations instead of uccurate 
statements which were at your hands’ 

A. Iam not aware that I have done so. 


(Witness here refers to the deposition—w. e., to his examination- 
in-chief.) 

(). 345. Didn’t you assume the cost of coke when you had the 

_ means of accurate information, and didn’t you assume the 
151 = quantity of mottled iron when you had an accurate record 

of its production ? 

A. I did make the approximation on the values of coke, which I 
considered perfectly fair, in the comparison of the two kinds of coke, 
and stated at the time that it was an approximation. I desire to 
state, concerning the production of iron, that I find that in the tes- 
timony-in-chief it does not express exactly my true meaning, though 
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WEST FAIRMOUNT GAS COAL CO. VS. C. DEWEY ET AL 
without incurring very excessive loss. It was very difficult o1 
possible for us in this connection to recite particulars, as I have 
ready said ; we have preserved no records or data and must rely uy 
memor' 

() sie |) ) you know 11 \ othe r tacts ay AY Yr On the deteriora 
of iron ? 

A. I do not recall any at present. 

XJ. 078. Was the sale of iron Vou have mentioned the one wl 
you have mentioned before as having been made to the Wheel! 
lron & Nail Company, and which you then supposed to have b 
made in the fall of 1872? 

\ lt was the iron which testified [ { ought was deliver dd 
Ing November or Decem br lr ot Wy 4 and whi h pr Ise tO as 
tain the amount. This amount I have ascertained to be 127 t 
oVU4 pounds, and the time, as nearas I can ascertain (and it is with 
a day or two of it), was from the 9th to the 15th of January, 1873 

(). 8379. Was any Fairmont coke used in producing that iron 

\. I think there was, though I have no record of the amount 

(). 380. If any was used, how long before the 1 me out of 
furnace must the coke have gone into It? 

A. At the rate the furnace Wiis running { nat tim il tle Ie 
than two davs. 

@. 381. And how long was it after the coke was received from tl 
railroad that it was put in the furnac 

A. That would depend entirely upon where the coke was unload 
but in all probability in about twelve hours. 

(). 582. Did you receive any Fairmont coke in December, 1872 

Witness here refers to Exhibit “ M.’ 

A. Yes: seventeen car-loads 

Q. 3838. On what days? 
LoS A. I do not know. 
(). 384. Did you receive any in th month after the 20th 
\. I do not know certainly, but think we did not 
QM. 385. Look at the letter now shown you, dated February 12t! 
1S73, signed Dewev, Vance & Co., filed and marked Exhibit “ | 
and state by whom it was written, 1f you no 
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WEST FAIRMOUNT GAS COAL CQ, VS. C. DEWEY ET Al l. 


} : i 


thev had informed me that Mr. Van Alen, the president of the ecom- 
1: on | Fon Seen ee ae is ) 
pany, who lived in New York, was expected out to Fairmont in a 


few days. I asked them to write to Mr. Van Alen to come by Wheel. 
ing on his way to Fairmont,as I wanted to see him in person before 
going any farther in the use of the coke. I did see Mr. Van Alen 
subsequently, and had a long conversation with him on the subjeet 
He stated that the reason of theirusing that old, dirty, bad m: te] a | 


for making coke was that they did not have enough slack from the 
freshly and clean mined coal to make coke for the Sup i" | 

customers, but that he would see the officers of the Baltimore and 
Ohio Railroad Company and try to make such arrangements with 
them on east-bound freight on coal as would enable him to increase 


his mining operations to such an extent as would give them all the 
clean slack from newly-mined coal as would suffice for their require- 
ments; that in future the quality should be satisfactory, and w 
should have no cause for complaint. I believe he said that he did 
not know that that old slack bank would make such bad coke or 


he would not have done —. On my return hom: airmont 
wrote to Mr. Van Alen to New York, as above stated. This letter 
produced, upon request, by Mr. Hubbard, filed, and marked Exhibit 
“B.” [think that I had one, if not two, other interviews with Mr. 


. °F . > ry .— . >. ™ 
,< : " * ’ Te 'z> vai "sy } \ } ) 7» , 
nan the othe two detailed betore. Phe time or times of th 
Interview or 1ntervliews cannot exactly OX, and at present ontv re- 
? : ' 7 a. } aie : 
yber two circumstanees which may 
. ‘a 4] . . 4h) : 
view or those interviews. ‘There may | 
matt An . ’ a Fie ie al 
two incidents are as follows, and 
: Sa ' ] Tiee : | —— . R's : 
Same time, One wus the telling hie OF his be Ines Oh His Wav Wwesi 


4 “2 9 ’ ’ ) . * hy . . } ] : © : 
to Zanesville or ¢ olumbus, or poth—and the other was his 


; == ’ 5 * : ' .¥ " ‘ 
» i \ . > he Bi . ’ } , ’ »r7 s) , | ? ¥ .% ‘> .3% 
Ld é LAKINGE adinhel with me at mV Hheuse NEN recorreclLion nvoul 
} . y 8 : oe . } sia , a 
Lhe use of Kairmont cCoOKe IS that aiter the ea v Dart OTF Le 
a 
x . + . , . 
’ , ,s ¥* ‘> ¥ | | , ys . . . » 4) stcvye t , BYat » » Ff ) >" ; he 
Cemoer ana aduring the remainde! Ol December, that we, a oreat part 
i ’ aS . i »\ ¥ . ] ‘ i — r)7 > }. } x thy ‘ re ,> » : ur see] 
> Lie LIMmMe, USed NO WITMIOn’ CONF LT) Ure mrhnace, QPF Very titties 
? ' t } ‘> fF ayy} ror thy ss thea hy "} ] ] gy" NPN :« . ‘| . ee 
‘ GQ thoat auringe those two montyus the vyieid oO! Lhe lurnace, the agg! 
rs) : _ ; ’ rt ia . > . : , . ntl ‘ ‘Dee " on ye OY ; lannary oy 
mate yleid, Guring those two months, ecemodoer anda January, was 


greater than at any time of similar duration through the entire blast 

} = . . » v : v } . ; . , " ] | . .% . 

| speak Irom memory entirely, and have not examined the furnace 
" \ } . | 


reports to verify my recollection sinee February, 1873. at which time 
A e . . 


: Ca bY hinsed toy 4 abe CL 
| did make upa detail of the amount of stock hoisted to the furnace 


top and the amount of iron produced in those two months. ‘This ] 
did for Otis Bros., of New York eity, the builders of the steam hoist- 


ing-machinery used at our furnace. During the month of February, 
1873, and until about March 21, 18738, when the furnace went pre- 


: 7 ; } : : P ) : ] a — sr. 
maturelyv out ol blast, the use of the Fairmont coke was continued 
1: } ° . 1 a] : ee 
on a limited seale, but I think rather more used than in Decembet 
or January. 
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WEST FAIRMOUNT GAS COAL CO. VS. C. DEWEY ET AL 1d 


Q. 13. The last answer indicates that the quantities enumera 
are in addition to quantities before delivered to the parties. Is tl 
your meaning? | 

A. It is not. The enumerated quantities are all that was di 
ered prior to the 4th day of October, 1872 

@. 14. When and by whom was the first coke manufactured 
the valley of the Monongahela river within this Stat 

A. So far as I know, by our company in 1587] 

J. Ld. Was that the coke which you nave Menvlonead Aavovi 
you answer to question No. 12? 

.,. 56. 

(). 16. At the time that manufacture was commenced by u 
company was it known to any person, so far as you are aware, wh: 
quality of coke could be produced from your coal or from any part 
of the coal field of the Monongahela Valley of which yours is a 
part ¢ 

A. It was not. 

@. 17. Was any such coke or had any such coke ever been manu- 
factured or known to the trade anvwhere prior t » the time the nanu 
facture Was commenced by your company 

A. Not that I know of. 

@. 18. What information did your company have in regard to the 
quality of your coke or of the coke that might bi pro lue d Irom vour 
coal al the time the contract Was entered into betwee tb your Coni- 
pany and Dewey, Vance & Co.? I mean October 4th, 1872, and 
state from what source such information had been obtained 

ry . 1 } ] } ' . 

A. \ S understood that tne COKE made Was cood ana we Ot that 
information from George Hardman and also from the Marion Ma- 

chine Works. I don’t think that we ever heard anything good or 
bad from Fitz & Co., they being retail dealers in cok: 


‘gage gray |” 


' } 
@. 19. Did the company 1 ve any report from Dewey, Vance & 
ior to October 4th, 1872,1n re card to the coke delivered tot] 

firm or how it answered their purpose 
A. I always understood that they had reported f 
president of our company. 
\). ZU. 


x 
} 
l 


With what officer of the company was the correspo 
between the company and Dewey, Vance & Co, 1 

coke and the contract ? 
CUR ana t it contrac Vis 


204 A. With its president, Mr. J. R. Van Allen. 


har 


rer . ila Fe La MS FAME a Ty Coe? 1 ; , 
two previous questions and answers objected to on the ground 
_ + } _— » " mA J .* vo aa l, | : ~ b> . p >. i 
that the letters of the correspondence is the highest evidence 


Q. 21. Did you have anything to do as an agent of the company 
in the making of the contract with Dewey, Vance & Co of October 
L, 1872? 

A. Nothing at all. 


2 ‘>> 
rr 


Do you know what representations, if any, were made to 
said firm by your company in regard to the quality of the coke which 


was to be delivered under the contract ? 
A. I do not know. 
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Dewev. Vanee & Co. was first 


LFF senate we outek denne at eee 
- . il HDossivre AN eXLTa AGeg4Tres Or Care, 
. 


‘> >? , 4 — . — Raa . — ] . 1 > _ . . . or . 
(). 38. Please state what, 11 anvthing, was aone upon recelvineg 
Sald comptaimnt toward rhe exerelising’ ofr oreater eare 
wey - 
1.W topped no the slaeck from t!] D1] nd 
( SLOP per USInNY? Liit SictUlA i Pita cli - ™ i? — wei 
i ‘ i 
} ; , 
instructed to use the verv best siaek or coal we eco 4 Out of ft 


r } 7 vvcy f " | ‘ > ; ryt } ? } + | } ; 1, ‘> i 
at iidi PNK lv’ Lone COKe Was LEstrue an © » GQ ‘ i Clare: iit eesee 


\. Yes. sir: Mr. Van Alen. supposing that our ke burner was 
not as good as he might be, engaged a regular, and, as I suppose, 
expert. coke boss from the Connellsville region, who then took charge 
of the coke making: the new coke boss was emploved, as near as | 
ean recollect. immediately atter the complaint was made by Dewey 


Vanee & Co. 
@. 40. What was done with the coke boss who used the slack out 
of the slack pile ? 


" a » } | . i 
A. He was discharged from the management of the making of 


coke. 

Q@. 41. You speak of the Connellsville region ; 
celebrity in connection with coke and coke burning? 

A. Yes, sir: the coke from the Connellsville region has, I believe, 
the reputation of being the best coke made, and the bosses and coke 
burners are consequently considered the very best. 
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Q. 51. Please answer the last question upon your own knowledge 
of coke ovens. 

A. From the best of my knowledge and from the different coke 
ovens | have seen, tl 1e West Fairmont ovens are the best. 
@. 52. What is the extent of your knowledge of coke ovens 

A. I have seen those of Oliver Jackson’s, and also those belonging 
to Carnagel Bros., near Pittsburgh, and examined them closely 
have seen some others, but did not examine then 

Q. 58. Has the company manufactu re 
to deliver it to Dewey, Vance & C 

A. They have; some, I think, immediately after, but not much, 

d have been manufacturing for the last two or three months’ 


, , . 7 » . é Y . 4 
(Objected to on account of being irrelevant 


~ } ai £ — } aad aa . we j 1 
Q. 54. How has the coke manufactured by your company latter]; 


’ ; is - Ba a oie cul en ~—— " = — _ re 
coi part qd In quality with that whieh you formerly manufactured 1n 
~~ wh? ; ’ | — > " 
1871, 1872, and 187/35 
Binns t } f ." . ‘ > } ’ i] 2 7 a ° —— , : , ] 
(Onpnrected LO IO the saine reason that the foregolng question and 
e 4 | 


, 


answer is.) 

A. Very favorably ; there is no difference 
@. 55. How has your coke recently manufactured been received 
in the market 


' ' — oe ro | “J f P 
A. Very wellt: i Dave neara OT no con Iplé L116. 
{ = “ ] ] ‘y = * +} | ] + | : 
Q. JO. To whom have you sold within the last three m: Ss, and 


} 


1 ance a 
In what quantit ties ° 


- ~ 47 -_ : : ‘ 7 . - z ‘ ies ' } 
A. Wm. M. Cox & C of Chicago, and shipped to St. Louis, and 
Lk 1.3 ran AW ° y f y° 1’ 4 } . ) Pe he } y* law, 
We Sip onan average oi irom two to three cars per aay 
1} ] y > ° : . | . : (Cc ‘ ‘ \ Tur, — ‘ ‘ ." hs , \! <2 : 
All the fore COMES questions and answers to questions Wo. Jo are 
| : ¢ * ? yd 7° sa>nm ‘ . ‘ ‘ ‘ J + « ] — — . .> ’ ’ ‘ > . | >? =@). 
objected to tor the same reason as stated 1n Objection to answer vo. 
~~ (NTT) | i aii i] = er See 
@. 57. What was the cause or what were the causes that pr 
| 4 y . £. ] , , + 4 _ *y> , . i L- 4 as 
vented the West f'airmont Gas Coal ¢ OmMpaby irOIn COomMpieting tue 
7-* ' pinta y —— Sf P a BE 4 ~ ’ on n> a 
delivery to Dewey, \ ance W Uo. of all the coke contempiated | eet 


contract of October 4, 187: 
A. ()rders irom Dewey, \ ance WwW Co. to Stop Shp] 
(). 58. Please state what was the situation of the West Kairmont 


| . 17 


. ' i ] i i 5 . o ' ; | y : . . 24h 
Gas Coal ¢ ompany al any and ail times since Uectober, 15/42, with 


' yr tr aunnly wev. Vane Al 
respect tO ability and reas lin ess to SuUppty ey WeEV, V allC Ww CO. an 
average ol three car-loads ol coKe per Gay accoraing LO the contract 


oO] October 4, 1872. 
209 A. They were always willing and ready and had the abll- 
ity to supply them with three cars of coke per day 


\). 59. Do you know the extent of the expenditures incurred )’ 
your company in its attempt to establish a trade or demand tS 
coke? 

A. Il cannot give the ex figures, but know that 1t foots up many 


} 
i< . 
() OU. \\ hs TT { j * TTA le In coke was nrodues qd 
aoe } nat t oy 6: upo!l ] youl vialil iil CUA yy « } POU LICeU 
} : ‘ aia ] — _ 
refusal of Dewey, Vance & Co. to continue to receive coke unde! 
their contract ? 
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- (). 26 Judging by external appearance what kind of coke did thi 
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West Fairmont Gas Coal Company produc | mean how did it 
compare W1tn the Very best Connellsville coke 1n looKsS 
fA. 11@ COKCG looked Very Weil 2€NaG 10 LOOKS 1t COUIpares LVOTaDILY 
q 24 4 ' 1] a} 1. » ‘ 
with Connellsville coke. 
; ~ » . . . , ’ ° ’ ’ _ 
(). 27. In the manufacture of coke is there anything that could be 
] ] iS an ] 4] } 
qaone in the process of coOKIN®’S DV even the most careless and 1en0- 


West Fairmont Gas Coal Company. 


A. On the last dav of October, 1872, [think was the tim 

\) ys What business did you then follow } a hy Ws , 1) 
left the emplov of the West Fairmont Gas Coal Company 

A. | prepared to open a coal mine; commenced mining and » 
ping coal and making coke on my own account. 

LJ. d. When did Vou first take Steps LO Op 1) YOUr coal mpine ana 


: to manutacture coke ? 
7 A. My books show that I commenced to work on the 21st day of 
October, 1872, while | was in the employ of the West Fairmont Gas 
Coal Company. 
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did go there it was on business ant 
ing their work. 
(. 16. How far apart were these visits, according to the best 


nee 


r recoiiection 


Vo 
: } a aoa . en sk eae - 3 | , ia ile a Need 
. tT had no speciar time for visiting: sometimes it was iongel 


i 

. ae 
ana 
(). 17. State, 1f you can, about how long it was between some of 


. 


some shorter l onlv went on business. 


those visits. 

A. Well, I can’t do that, for the reason I don't recollect Whi 
ever I had business I went. It might have been a day, a week, or 
two weeks apart. | 

(J. LS. Were there not times at which a pe riod OI atl least LWO 
months elapsed between your visits ? 

A. I don’t think there was that long a time at any time during 


me 


1S73 but what I was there. 


(). 19. Did you examine, on those occasions, the mat i fi 
; thie , _ . irtianlarl 
which the coke was made, or the coke, parluicuiariy 


. ; 4 j } 
A. Not particularly; I don’t know that I gave it any special 
@. 20. In other words, then, it was only a passing notice whilst 
observation. 


, 


9 - : 7) — Toe = 
Cp. aa. Deo you, then, really Know Trom what tf 


4 
} ’ : } } } . , 7 < sy 
rctured aiter your leaving Lhe company and aduring the vear Loio— 
} } ss . me » 
that is, the quality of the material used ° 


i 
A. I gave the material no special attention, for the reason that | 
interested in the work at that time. 
() 2? Will vou now please state what effect the exposure of coke 
to weather has upon it as to showing sulphur 
A. It spots the coke. 


&>* ro ] ° : ] ‘ -* i} 3 " 7 » | 
(. 25. Will not long exposure of coke to weather bring the su 


wat 
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< 
phur vut on the surface if the sulphur is in the coke? 
A. ix posure has the tendency to eolor the coke and show whethe! 


there is sulphur in it or not. 
(). 24. Do you know what care or is it only a supposition on vou 
part Lonat the Same Care Was used after as be LOTe l aAVINGE tHe ¢ mploy 
of the company ¢ 
A. It is only supposition on my part. I suppose they used 
Same care 5 they ought to, at any rate. 


(All of the witness’ evidence, so far as it relates 


cz. EN en ] —o . . ’ ' . B29 , F 

the manufacture of the coke, Is objected tO SO Tar as has refel 
» oe —— . + . ‘ } : | , . ] 1? ~~ > | >> . ' 

to care used after he had left the employ of the compa 


> = . . - + . . ] “wre > & 'y . tv, ae . 
>. Do you know what method was pursued in the n 
ie coke after your leaving the company 


iy 
—, 
A. No, sir; I don’t, more than I suppose it was the 


Q. 26. You speak on your examination-in-chief of manufacturing 


and selling coke to parties in St. Louis: Cad \ ou state tor wh 
pose that coke is used ? 


LY WEY ET AL. VS. WEST FAIRMOUNT GAS COAL CO. AND 
\. No,sir; Ieannot; all I know about —1s that I ship it to parties 
St Ty 
). 27. Why is it an object to persons mining and selling coal at 
I I uurmont to have coke ovens 
\. For the reason that it 1s a source of profit 
). 28. How does it beceme a source of profit and what particular 
istifies coal dealers in engaging In ite 
' : . = + — 
\. in the first place, we can mine coal and burn 1t Into coke ana 
make a profit; and, again, we can run our coal over a screen from 
| ine, put our coal for the trade in a better condition for sale, 
1 use the small coal for coke 
». 29. Is it not, then, in other words, justified by the fact that you 
1 utilize a large portion of material that would otherwise become 
Waste { 
229 A. That depends upon the trade that you have for your 
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(). oV. Does 1t not. then, depend targely upon the amount of yout 
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Coal trad and the charaet er oft that trade as to the extent ol the 
} a : ee | allie oe 
SCI ngs OF SiaCn that you will have 


A can adapt my sereen to five me more or less slack as I 
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LJ oi. But aiter all, the screenings or SiacKk Goes not reach bevond 
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aill SiZe 
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A. That depends upon the size of the most 01 the sereen that the 
; 
) 
‘ ub FURS OVer 
) 4 |? tet x +} } , toy : 170 , £ ere mos 
\ Cast ate wha s the Character or size of the screenings 
1} } 
LL ¢ cr aea rs usuallv reserve for Coke 

S ‘| . ] . oe ‘ ° ec) ‘ i — 

\ character of the coal is the run o1 average Ol the mine 
the adapted aecording to the mesh of the screen which the 
‘ | OVel 

i) +s \V I , } i] . . a 1] lat ; throuel } 

\" ~) ab & i ( ; cit Shere) SLI CCIIS USURILS it Dass LLLPOUL TI 

' \] } i . . } ] —s 5 ' +1 

1. MV St en bars, | use from one-half an inch to on d ol 

, , ‘ 
Ss apart, and the coal passing through those bars run from 
‘ 
; : 
( ‘ i ne-Nal® ches Gown rO dust 
» } ij ’ ] . " H > oe } } ** 7 } as ¥ . 
\/ re! Now, Wililt Vou piease state, Where Coal Gearlers ANd Manu. 
" * . . . — . . 
lacturers of coke have not a sumecient supply Ot screenings to run 
: " \ y ; } ’ +» oe . ; . . ; _ . : . lon -_ 
LoeIr ovehs, ( What source are they compelled LO resort tO Make Up 
~ ‘ 
ne wencwency |! 
A In the Sense of mini re Coal and parties who WIE 101 COOKING 
purposes, when they run short of the fine coal or screenings, as we 
Si " , ] ’ a . lh y a~A ‘ r 
term it, they resort to the mines and mine coal for that purpose, and 
: ] = } i - or 
Lnbis coal so milnea has to be prepared for th: at purpose by mMmIng 1b 
& 
anal 


@. 40. Now, will you please state how many of the ovens of the 


West Fairmont Gas Coal Company, which they 1 now have or have 
it any time had, were in operation when you left the service of the 


PES i [. am not mistaken, there were about forty to forty-nine ovens 
in operation when I left. “ne two or three were there that were not 
then completed. There was possibly one completed after I left. 


“<-> 


WEST FAIRMOUNT GAS COAL CO. VS. C. DEWEY ET AL. 4 


©. 41. Were you able at the time that you left the service of the 
company to manufacture the coke from the screenings without 
mining the coal specially for the purpose of manufacturing coke? 


A. | had sutheient amount of material. so far as I recollect, 
&>*> Cos > ] . ‘ \ Be . oy —" ¢ .% . _ —_ 
LoU irom the mine and the sereen to run the ovens—tthat Is. 
used some of the finer portion [ ne coa ! . bi 
“orn +?) y ‘hic ‘ Worded ><? +} — , : ’ 
SCrTeeHhNTnNGs, WHICH ATMOrAeCaA DNIV SUPDPILV [ol eC OVeELS 
Ree > r & 


@. 42. Do you know, as a matter of fact, whether the coal trade of 
the West Fairmont Gas Coal Company was increased or lessened 
we after you left the employ of the CONIA § 
A. I think their trade has increased. 
(). 45. Had it increased during 13573? 
\. My impression is now that it was fully up to what it was when 
I left there. 
@. 44. What do you regard as the safest and the best test of the 
quality of coke fer the manufacture of iron‘ 
A. The actual use of coke | should 
(). 45. Is it not, in fact, the only tes 
A. Well, if there is any truth in analysis, I should’nt think it was 
the only test. 
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©. 46. Outside of analysis ¢ 
A. I don’t know that itis. There is a good many ways that a 


man ean. test the qualities of coke and coal. 
Q. 47. Will you please state any other tests you know ol 


22% : > ] 5 . 5 iaty ; 7. ' . # i » oi 
A. Suppose vou could Lest the qualiti S Ol COadl ANG CORE IOF tile 
manufacture of iron in blacksmiths’ forges. 


Re examined by Mr. \ViorrRow 


. 3: & you know of any other matter not already stated which 
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Present: James Morrow, Jr., for defendants: H. M. Russell and 
Mr. W. H. Hearne, for complainant. 


G. R. Van ALEN, a witness of lawful age, being first | 
by Ie, deposes and Says as follows: 
(. 1. Where do you reside? 

A. Brooklyn, Kings county, State of New York. 

@. 15. What relation did you sustain to the West Fairmont Gas 
Coal Company ? 

A. I was elected president when the company was organized in 
1570, and remained its president till it was consolidated with the 
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finished; the front wall was up at that time for twenty-nine and 
one-half ovens. 
Q. 41. What was the company’s pro 
the time the contract was entered into 
A. I should think about 20 cars per week 
excess of that. 
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and took every pains in the manutacture ourselves I don’t think that 
any better coke could be manufactured from that coal, except by 
washing the coal previous to the making of cok 

(). 47. Is that ever done by coke manufacturers’ 

A. Yes. 

(). 48. Where? 

A. Carpenter’s station, in Pennsylvania. | 

QM. 49. Was the coal washed from which the coke was manufac 
tured that your company delivered to Dewey, Vance & Co. prior to 
the making of said contract ? 

A. No, sir. 
@. 50. Was their any difference either in the material used or 

In the method of manufacture between the coke referred to 

| asl question above and that which was manufactured 


] 
| 
and delivered to Dewey, Vance & Co. after the 15th December, 
A. None, only that we took more pains after that 


@. St. In what respect did you take more pains 

A. We were more careful to have the coal which we used unex 
ceptionable; likewise in the burnin 

@. 52. How about the selection an 
or otherwise in the manufacture of coke 


A. They found so much fault with our coke that we thought, 
perhaps, a professional coke boss from Connellsville might improv 
the quality of our coke; therefore I went to Connellsville and got 
Olt 

Q). 55. Where is he now? 


] ? . . « ] > om } ] . 4 S ; > 
A. | don’t know: I have tmed. but ean t find out. 


() Ot Atter Vou had employed the rofessional CORC boss Was aby 
further complaint made by the firm of Dewey, Vanee & Co. In re- 
card to the quality of the coke? 

A. There were faults found: the best answer I can make is to 


refer to their letters. 
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of them, communicated to vour comipany 1n writing that 1s, do 
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you mean vy vour last auswer that all their complaints are COon- 
tained in the letters filed in this caus 

A. No: Ido not; Ishould have been at Wheeling in February, 1875, 
but I don’t’ know whether I was or not; likewise, in Jul | 
18738, and when at Wheeling I had talks with Mr. Hear 
he found fault with the coke; said they could not use it largely to 
advantage, and, apparently, 1t was no better than before we em 
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ploved the (‘onnellsville coke boss. 
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Q. o6. How is the quality of coke ascertained 
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A. In various ways; analyzation of what 1t Is composed or what 


it contains and prietical tests for the purpose you want to use 1 
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re is the ordinary method of PICKING Up a piece and eXUlii- 
‘ to see whether vou ean detect any IM purivlles. 
ang r | } : : } ~ ~ > \ ’ . 
Le eee Would it be practical to analyze large q uanties or even 
SiG VD) quantities such as car-loads ? 
\. No. 
- } ene } De antina!l , 
@. 58. Is there any reliable method, and also practical, of 
oe Po pee it a ee a me 
ascertalning the hithness Of coke [fol the manufacture of iron, 
. " } . . _ . : ;° ° ® . F . ,_ 
bt a trial or test by USING a quantity ot 16 for that purpose 
, ‘ ; . . ‘ + e 
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; _ 7 
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O18, rrior to the NaKING OI salt eoutrac wad your COKE VEC 
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cted to repeated analyses for the purpose Of ascel taining 1 
‘ 4 Le . = } } ‘ “— i 
\ at ali: never had been analvzed 
' : | ‘ ; } y } . cy? , m » y : ‘ iz? 
Ol SO lr as the qguailts Oo! coke can ve asc ertained by lnspe C- 


how did the coke delivered by your Company subsequent LO 


= > : : ° Xv - e } 
of December. 1872. compare with that which had been 
. ‘ 4 e a . | " 
to Dewey, Vance & Co. prior to making of said contract 
‘ 1 examination you could dgdeteet no difference. 


‘ ae , 
OZ. ©O Tar as appearance is concerned. how did the sald coke 


e with coke generally ? 
[t was as silvery white and as handsome as any coke you could 
63. During the time you were delivering coke to Dewey, Vance 
der said contract were you manufacturing coke for any 
msummer or aU live ring LO any other ¢ 
We sold coke to various parties; I cannot tell positively who 
us during that specific time, but I know that others did 


various times. I have no record with me of the transaction. 
what time the said firm of Dewey, Vance & 
ym your company ¢ 

| think in November, 1873. 

65. Can you state the reason why your company never resumed 
its ol coke to th sald firm oft Dewey. V anee & Co. ¢ 
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yes: beeause they would not receive lt: they told us not 
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O64. Please state at 
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Lime Salad contract was entered into the neeforth with respect to 


gS ae Sere S a ~ See. ere said ftir me 
DLItV ana readiness, or otnerwise, to aellver to Sal nirm oj 


Dewey, Vance & Co. coke in the quantities and of the quality con- 
{ npiated by sald contract, ? 
A. It always had the ability to deliver that quantity of coke, to 
wit, three cars per day, until from use of the ovens for two or three 
years they got out of order and it then would have been 
é Za re very short job for us to put them in order for Py delivery ‘i 
| that quantity ; we were ready and anxious and urged them 
repeatedly to take the quantity of coke called for by the contract, 


ven suggested that it should be taken in such quantities as 
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(). 75. By what means do you arrive at t conclusis boy 
stated by Vou : 

\ By thi profit on the COKE previous mM ee Lured 

. 74. Please state whether your company did in fact obtain a 
market for its coke, and whether any effort was made to obtain a 
market after the refusal of Dewey, Vance & Co. to receive it aceord- 


Ing to eontract. 


A. Previous to making a contract with Dewey, Vance «& Co. it 
seemed as 1f everybody wanted coke, and the opportunities to sell 
were very great. Afte n 
difficult to find a market for our product, and in consequence of 
their reducing their orders we never fired up a number of: our 


: . ] ] = i 9 . : 
] they reduced oul shipments It Was very 


ovens. 
@. 75. To what extent was your com 
turing coke after the firm of Dewey, Vance & Co. ceased to receive ? 
A. The demand gradually declined until | 
had to stop the manufacturing of it. 
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A. All the coal that we shipped prior to making coke was 
cANrT , , Wes > aT. i ' 7 ] 
screened, but a portion was, and sometimes we used a two-and-a- 


ral ar . . ae sy ] x . > = . | > : ; } 
half o1 two-and-three-quarte} nen sereen, al [think w \ have 
s 
% , . 
used ad Coarser screen than that. aAithoueghn 1218 possibile that w may 


at some time have used a three-ineh sereen. 


' 4 » 7 . , } : — — _ j 
\). 118. Before you began to manufacture coke What proportion oO} 


A. Sometimes all was screened, at other times not ove) 
11! \V | + lad _ , . } ] 
Q. 119 hat determined you in ser s your coal no 
- © 
it unsereened ? 
\ The eoal shi } F 
rie et i SHUippeqd \W = <A ~~ i ‘ { - Val 4 > ‘ i} = 
A & 
; : + | ‘ : ; ] 
ary and a requirement Ol trad 1 } | Shipped east 
A i , 
| } eh >) ] oe | 7 t ) ry , | ’ ‘ ‘ ’ j ‘ 
Was S ee LA \\ i ii \\ is i? \ ~ ‘ < i a4 | < i ’ +} ra) 
. . J 
. t 4 t ' yy - : 
an extra pri Some ofr the co ST] i veils =Cl 
7 : . ? 
6 _cY . . " a ’ . » : 
not being required for certain markets 
16% \ ft 1’ ’ ] ‘ ‘ ’ . 1 . | 
J. LLU iter you pegan to manutia l 11d . il 
your coal 
\. No 
2] What proportion did vou ; < e 
\). 121. What proportion aia you sereen tnen 
oe s ‘ 
\ Th > way rintyv rey cmoyY ir) 7. hink 
AA. nme WasOrit was screened, LOINK. 
*)&) What ee ] ‘ ] ’ 4 * , > 
G. 122 hat did you mean by the ter merchanta coa 
} ‘ *) 
used i>\ You ibove * 
4 y | 4 1} } } } ’ 
' | . t ; ? , > 
\ iit COdiI that Would pass LNProOugT ' 7 -~ ¢ ; ' (yt 
} ’ > 
t t ' »y r 
through the fine screens; the object of pany being to 
. . : ’ ’ _ ‘ ar ? 
. ev < . 4 : ? ’ 2s ; ' ; 
have coal Loat was tree Irom What we CPi (it S : V tdi S 
} } } } 
COR] runny cy irom Lie S170 O] ] rernel t ‘ , Tc) LISI a } 
; , + * + 3 | i | 7 ¢ : 
t t Wou l hot Pass thre UOT) al Lire (j ici vu‘ | -— i \y : ‘ } = 
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(). 124. How much nut coal did you use in manufa thi 
eoke delivered under the contract ? 
248 A For the purpos of increasing the reputation and 
of the coal that we shipped ind having ‘a Opportunity to 
i i cli i¢ Ned | , CALI ict \ j 74 
utlilze bne waste or slack (sereens). We SCTet CC ‘ I I t itl \ 
would have done otherwise, which increased thi dof slack per 
j ‘ 3 
haps ten to bwenty per cent. I Can o1ve no positive answer to the 
question. 
(. 125. You then used, did you not, in makin: ce that amount 


| 


of coal which you had previously sold as coal 
A. In some eases, but not all. 
Q. 126. Did not that increase the cost of coke 
A. Slightly, perhaps. 
Q. 127. How much per bushel ‘ 
A. As the quantity was indefinite, sometimes used and sometimes 
not, it is impossible for me to tell. [ don’t know that I ever made 
an estimate where there was a positive basis to work on 


) ‘ y} ° ." : a = a ] | > to ms £f. 
(). L28. \\ nat would be the inerease Trom that eause 1n tne cost 
 ; . _ , : — . ii. = — a a 2 eee 
of the coke at such times as vou used this nut coal, supposing it to 
> . = can 


increase the amount of slack 20 per cent.? 
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SUPREME COURT 


UNITED STATES 


NO. 60. 


CHAUNCEY Dewey, CHARLES P. Dewey, ALBERT DEWEY, OR- 
VILLE C. Dewey, Davip M. THORNBURG and others, surviving 
partners of the firm of Dewey, Vance & Company, Appellants, 

va. 

Toe West FarrmMont Gas Coat Company, THE WEsT FAIR- 
MONT AND Marion CuNSOLIDATED Gas CoAL COMPANY AND 


GILBERT R. VAN ALEN. 


NO. 179. 
THe West Fairmont Gas Cuat Company, Appellant, 
VS. 
CHAUNCEY Dewey, CHARLEs P. DEwey, ALBERT DEWEY, OR- 
VILLE C. Dewey, Davip M. THuoRNBURG,and others, surviving 
partners of the firm of Dewey, Vance & Company. 
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BRIEF FOR DEWEY, VANCE & CO. 
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SUPREME COURT 


UNITED STATES 


NQ. 60 
CHAUNCBY Dewey, CHaries P. Dewey, ALBERT DEWRY, OR 
Dewey, Davin M,. THORNBURG and others,s 
partners of f 


the firm of Dewev. Vance & © 


VILLE CC 


urviving 
ompany, Appellants, 

Vs, . 
las West FarrMont Gas Coal 
MONT AND MARION 


GILBERT R. Van 


Company, THE WREST 
CONSOLIDATED Gas © 
ALEN, 


AIR 
OAL COMPANY AND 


Dkwey, Coartes P. Dewry, AnaERt Dawry, O8 


‘* 


VILIR ( i) 


S*RWMARY, DAVID \i ;HORNRURG ANd O NETS, SUPVIV TRS 
. - n 
;wal ¢ ~~ 5 t 7) ih \\'x ‘ \ ») 2) . 


bree ah CRPPH 


BRIEF FOR DEWBSBY, VANCE & CO 


STATEMENT OF THE CASS 
in February, 1872, Dewey, Vane 


W Company began tne man 
Fracture of 


‘ Tipe thts 
. . ' — ' ; 8 ' 

big iron at their furnace near Wheeling, using 1D bhe 
manufact tre | 


: . o - : : . . ' ’ . . x 
aree quantities Of COR in th 


ne latter part of the 
previous year, the West Fairmont Gas Coal Company had begun 


. 


beginning with a small num- 


‘ - " a. ‘> > | > } » «< K*s} ‘ry r 
nuracture OT coke at airmont,. 


ens, and gradually increasing the number until in the 


. ‘ i , - } : es . nie , j : | d 

t idéZ, it had, either compiete o1 partially comp eted, de- 

; i ~ 
, oe a ty ‘od 

tween ftortv and hfiltv coke ovens, of a sumecient CAPACITY to proauce 
a ee : bas] 72. Mr. Van 

ar loads of coke drills In August, 1872, Mr. an 

| dent 7 | tine rial tatoan lant ' bas tyy “t tt, the 

MEeSICICT >i Bei gieee gene CECTOCOUuUaATL, eXALOLeaG Lo ti 
» + —— z | . -_ +> i » > ; . > + a} — = 
Sampie af CanKe Trom Os ovens, ANd stated to the m that 
, 
whieh pecuhariv fitted it for use in 
. > : set ee) — 
i cs { “ Wore & << 44 on. 
, 
> 
‘ } . * + i . TVET Aa aye 
. , . : ' . 

He then arranged with the plaintiffs that his 

, } i: j . .é . . »% ; | . >} ‘ ’ 3 
UTUIPRISH CACM A UPI rr WOrtCR TRE PLAlLRTOS SROULG 

' . . . ; ; os 
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' ul Very Large gg \ r COKE On Octobe ith, the 


‘trial lot” bad been partially used, and Mr. Van Alen repeated 
representations as to the character of the coke which would be 
manufactured and delivered, and thereupon in reliance upon the 
‘trial lot” asa sample, and also upon the representations made, a 
erbal contract was entered into for the delivery of “an average” 
ot three car loads of coke daily, trom ( letober 4. 1872. to July & 
1872. ‘This contract was afterward ratified by letter. 

Soon after the deliveries under the contract began, the quality of 
the coke deteriorated, and after complaints had been made by the 
plaintiffs and promises had been made by the principal defendant 
to restore the quality of the coke, and after these complaints had 
been reiterated during a number of months, the plaintiffs finally 
refused to receive any more coke under the contract. 

[In the meanwhile, 246 car loads of coke had been delivered and 
paid for. The plaintiffs first tried to use a considerable proportion 
of the Fairmont coke in their furnace, and finding the results bad, 
they made the proportion less and less. Notwithstanding this, 
however, the inferiority of the coke affected the quality of the iron 
produced, and the working of the furnace. During the period 
when the plaintifls were vainly endeavoring to use the Fairmont 
code in small. proportions, they were compelled to purchase other 
coke at an increased cost, to take the place of the Fairmont coke 
which they might have used if the latter had been either equal to 
the sample or of good merchantable quality, fit for the purpose for 
which it was contracted for. The plaintiffs, therefore, claim tohave 


ee Ae ee 


been damaged by the increased 
hand, and on the other by the 
and paid for. 

The West Fairmont Gas C 
supposed cause of action was 


: . . 2A 
‘ Ye) 3 > | +s) >i *2 3% : Zz Ps hu be > or 
aAQATNS it Phaatl itt < re™CONV Gi 


Virginia. 


: Tas ‘ e 
dieftense at 


Che plaintiffs having | 
and the West Fairmont Gas Coal Company being insolvent, 
plaintifis fled their bill in the Cireuit Court of the United States 
tor the District of West Virginia, setting up their claims, denying 
any liability on their part to the West Fairmont Gas Coal Com- 
pany, alleging the insolvency of that Company and a conveyance 
of all its property, which was at least constructively fraudulent, 
and praying that their claims might be established and that the 


action at law might be enjoined. A preiiminary injunction was 


granted, the case was elaborately prepared on the proofs, and on 


the final hearing, the bill of the plaintiffs was dismissed. A cross 
bill which had been filed by the West Fairmont Gas Coal Company 
and which asserted substantially the same claims made in the action 


at law, was also dismissed. Both parties have appealed. 


ARGUMENT. 

I. Pleas to the jurisdiction of the Circuit Court of the United 
States were filed, and were overruled by the court. ‘These pleas 
were based on the suggestion that some of the defendants to the 
bill were citizens of the same state with the plaintiffs. 

This suit was ancillary to the action at law of which the Circuit 
Court of the United States already had undoubted jurisdiction ; 


4 


numerous decisions of this court establish the rule that such a suit 
will be entertained without regard to the citizenship of the parties. 
Railway Co. vs. Railway Co., LIL U.S. 506 ; 
Krippendor} OS, Hude, 110 U. 8. 276: 


Jones os, A NATEWS, ae Wallace 327. 


II. On the argument of the demurrer in the court below, it was 
urged that the case was nota proper one for an injunction, nor for 
the exercise of equitable, jurisdiction. 

1. The defendant claimed that an injunction was not proper, be- 
cause a judgment had not been confessed at law. When an injunc- 
tion to proceedings at law is applied for on some ground which ad- 
mits the right of the plaintiff at law to a judgment, but seeks to 
avoid the etfect of the legal liability on some purely equitable con- 
sideration, then an injunction should not be granted unless upon 
eondition that the judgment shall be confessed at law. But where 
the person who applies for the injunction denies his legal liability, 
and has also an equitable defense, the rule does not obtain, and an 


. 


injunction will be allowed without a confession of judgment. 


Great Falls Manf. Co. vs. Henry, 25 Gratt. 5 


5 
2. If the plaintiffs’ claims in this case be regarded as off-sets, 
and the claims of the two parties as distinct, though mutual, there 


are cases of authority which hold that the insolvency of the defend- 
ant constitutes a sufficienc reason for the exercise of equitable juris- 
diction. 

Lindsay vs. Jackson, 2 Paige 581 ; 

(ray vs. Gay, 10 Paige, 368 ; 

Hudson ws. Kline, 9 Gratt, 379. 

3. It is impossible, however, to regard the claims of the plain- 
tiffs as offsets, as that term is strictly and properly applied. They 
grow out of the failure of the defendant to perform the very con- 
tract upon which it sues at law. The plaintiffs claim to recover 
damages because of the defects in the coke furnished and paid for, 
is a Claim which could be used at Jaw, by the aid of the doctrine 
of recoupment, for the purpose of defeating the defendant’s action 
at law, but no recovery over could be had upon it. The claim 
made by the plaintifts that they were injured because of the failure 
of the defendant to furnish the amount of coke contracted for, of 
the.proper quality, could be used to defeat the action at law as 
showing a failure of. consideration, but no recovery over could be 


had upon it in the same action. 


os 
+ 


~ 


Claims of this nature stand upon a very different footing trom 
mere off-sets. They might, it is true, be made the basis of a cross 
action at law. When used for that purpose, they can not, however, 
be at the same time used for the purpose of defeating the action 
brought by the other partv. On the other hand, if used to defeat 
the action brought by the other party, they can not afterward be 
made the basis of another action for the recovery of damages. 
When the present defendant sued at law, the plaintiffs, therefore, 
were placed, so far as their lega! remedies were concerned, in this 
situation: If they excused their failure to complv with their con- 
tract by showing that they had been damaged by the defects in the 
coke, and by recouping these damrges, and if they showed as a 
further excuse that the defendant did not furnish them with coke 
of the proper quality, they might, it is true, have defeated the ac- 
tion, but there they must have stopped. _ If, instead of using these 
claims as defenses to the action, they had reserved them for the 
basis of a cross-action, they ran the risk of having a recovery 
against them, while, by reason of its insolvency, the defendant 
would escape from the payment of a portion or all of the judgment 
in the cross-action. Under these circumstances, it is manifest that 
the remedy at Jaw was entirely inadequate to the exigencies of the 
case, and that equity might properly take jurisdiction, | 

Lead. Cas. in Eq., 4th Ed., Vol. II, Part IT, page 1343 ; 

Ragsdale vs. Hagy, 9 Gratt. 409 ; 

Jaynes vs. Brock, 10 Gratt. 211. 

The principle here adduced is analagous to that which was ap- 
plied by this court in Drewel vs. Berney, 122 U. S. 241. 

4. The Statute of West Virginia, which came to us from the leg- 
islation of the Mother State, permits the filing in actions at law of 
certain pleas which are known as pleas of ‘“‘ equitable set-off.” 
While the defendant’s action at law was in the State Court, two 
pleas were tendered, setting up the two claims of the plaintiffs 
which have been alluded to. On page 80 of the printed record 
there is a copy of a plea which was first tendered, and which was 
rejected for duplicity. The two pleas mentioned in the bill were 
similar to this, except that the claims were severed and pleaded sep- 
arately. The purpose of the plaintiffs in offering these pleas was 
to avoid the difficulty of which mention has been made, and to ob- 
tain the benefit of their claim, not only as defenses to the uc- 
tion, but as the basis for the recovery of damages. ‘These pleas 


6 


were rejected by the State Court on the ground that the statute did 


not extend far enough to allow the filing of them. 
In cases of set-off, as well as in cases of recoupment and failure 


of consideration, the fact that the court of law has refused to admit 
the defense seems to constitute a reason, especially when other con- 
siderations assist, for the exercise of the extraordinary jurisdiction 
of the court of equity. 

Taylor Os, Oke, IS Ves. 180. 

5. The Code of West Virginia, Ch. 183, Sec. 2, contains the 
tollowing POVISIONS : = a creditor, before obtaming a judgment 
ry deeree for his claim. mav institute anv suit to avoid a gift, 
asaignimend, or Transter of, oF charge Upon, the Osta te 
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Under this statute the plaintiffs would have had the mght, while 
the action was pending itn the State Court, to institute a suit on 
the equity side of the State Court, to set aside the fraudulent con- 
veyance which had been made by the defendant as set forth in the 
bill. Equity having thus obtained jurisdiction would necessarily 
have drawn to itself the entire controversy, the adverse claims be- 
ing so related as to make it impossible that they should properly 
be heard apart. After the removal of the action at law to the Cir- 
cuit Court of the United States, it became impossible for the plain- 
tiffs to institute such a suit in equity in the State Court, because a 
complete assumption of jurisdiction over the controvery would have 
required the State Court to enjoin the action at law, which it could 
then no longer do. 

Lead. Cas. Eq., 4th Ed., Vol, 17, Part I], page 1389, and the er- 
fatrons. 

The United States Court of Equity, therefore, was entitled to 
take jurisdiction of the controversy on this ground, in order that 
the plaintiffs might not lose the benefit of the rights secured to 
them hy this statate, 

This is not to base the equitable jurisdiction of the United States 
Court upon the statute of the State, whieh, it may be coneeded, 


could net give jurisdiction, The jurisdietion comes because the 


United States Law Court has already obtained jurisdiction in a 


7 


different and independent way of a part of the controversy, and be- 


cause this part must necessarily be taken into consideration in or- 
der that the whole controversy may properly be decided. -The 
principle invoked resembles the principle already alluded to in dis- 
cussing another branch of the case, under which the United States 
court of equity takes jurisdiction ot ancillary proceedings. It 
also resembles the principle governing the class of cases: in which 
the United States Courts take jurisdiction, under the removal 
statutes, of proceedings, of which they have no original jarisdic- 
tion whatever. Thus, if the controversy had remained long enough 


in the State Court, and the present plaintifis had filed a bill ander 
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6. Phe determination of the present suit will involve an iaquiry 
into the amount of the plaintiff’s damages, but this presents no 
reason for doubting the jurisdiction of equity. An issue may be 
directec for the purpose or the amount of damages may be inquired 
into by a master. 

Kelsey vs. Hobby, 16 Peters 269. 


[11. On the merits of the case the parties dfffer as to the con- 
clusions of fact to be drawn from the evidence as well as with ref- 
erence to the priaciples of law which should be applied to them, 

1. Qur claim is that the contract between the parties was a con- 
tract for a sale by sample, from which there was implied a_ war- 
ranty that the coke delivered should be equal in quality to the 
sample; that In addition to the sample, there were promises and 
representations with regard to the quality of the coke as respected 
matters not discoverable from the sample, and that these constitu- 
ted rs | warranty that the coke delivered should have the qualities 
covered by these representations and promises; and that, without 
regard to the sample, the representations or the promises, the con- 
tract Was for the sale of an article not then In existenee, to be used 


tor a specific purpose known to both parties, and that, therefore, 
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an implied warranty arose that the coke delivered should be of 
good merchantable quality and reasonably fit for the purpose for 
which it was to be used. 

a: The “trial lot”? was intended by both parties to be used, and 
was, in fact, used and treated as a sample. 

The answer, while denying this in one place, admits it in an- 
other, | Record, page 20). The letter of Mr. Van Allen, dated Sep- 
tember 9, 1872, proves the same thing. 

The letter written September 20, 1872, [ Record, page 151], is in 
the same line, as well as the letter of September 28, 1872, [ Record, 
page 149.) 

The only reason which either party could have had for testing or 
experimenting with this lot was that it might furnish the basis for 
future dealing between them. Of what-avail would it have been to 
test this lot, unless it was a sample of what future shipments would 
be? The “trial lot” itself was consumed in the testing. It con- 
stituted a test, not of itself, for it was gone, but of the coke which 
was to follow. 

It was claimed below that it was not open to the plaintiffs to 
show that the sale in this case was by sample, because the contract 
was 1n writing. ‘To this we reply: 

First. The contract was not in writing, but was an oral contract, 
entered into on the 4th day of October, 1872, and ratified by the 
letter of October 7, 1872, which is found on page 59 of the Rec- 
ord. The testimony of William L. Hearne shows; that the con- 
tract was verbal. [ Record, page 132.| The testimony of Van 
Alen proves the same thing. [ Record, page 180, Q. 28.] 

Second. If the letter of October 7, and the reply thereto, could 
be taken as a written memorandum of the contract, and as super- 
seding the oral contract, yet this would not prevent the plaintiffs 
from showing that a sample had previously been furnished by the 
vendors, nor from show Ing that a w arrantly outside of the written 
contract had been made. 3 

Foot vs. Bentley, 44 N. Y. 166; 

Sweat vs, Shumway, 102 Mass. 368 ; 

Stwpes vs. Smith, 100 Mass. 63. 

6. Atthe time when the contract was made, Mr. Van Alen made 
representations with reference to the coke, stating that it was 
strong, heavy coke, capable of bearing a heavy burden, and stand- 
ing a strong blast, and particularly that it was low in sulphur. 
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[See testimony of Mr. William L. Hearne, Record, page 131 and 132.) 
Mr. Van Alen substantially admits this by the very qualified man- 
ner of his denial, [ Record, page 180, Y. 31,]and on cross-examina- 
tion he makes a more specific admission. [ Record, page 208, Q. 
289 to 291.) 

The representations and promises, coupled with the sample, con- 
stituted a warranty that the coke tobe delivered under the contract 
should have the apparent qualities of the sample, and should be 
low in sulphur, and this whether the sample was low in sulphur 
or not. 

Heilbutt vs. Hickson, L. R. 7 C. P. 438. 

ce. There is no conflict in the evidence that the coke to be fur- 
nished was to be manufactured and furnished for a specific purpose 
which was known to both parties. There is some dispute whether 
the purpose was to use the coke alone or whether its was to use it 
only when mixed with Connellsville coke. It is not necessary to 
pursue this dispute, because the evidence plainly shows that the 
coke delivered under the contract was fit for neither the one pur- 
pose nor the other. | 

The purpose being known, a warranty arose that the coke should 
be of merchantable quality and reasonably fit to be used for the 
purpose for which it was intended. 

It was claimed in the court below that such an implied warranty 
would not obtain where the contract was in writing. ‘This con- 
tract was not in writing, as we have already shown, but even if it 
had been, the warranty would be none the less implied. ‘The im- 
plication, whether the contract was oral or written, Is from its na- 
ture something which is not expressed, but arises by force of law 
out of the circumstances. 

Kellogg Bridge Co. vs. Hamilton, 110 U. S. 108 ; 

Sheppard vs. Pybus, 3 Man, & Gr. 68 ; 

Jones vs. Just, L. R. 3 Q. B. 197; 

Hogins vs. Plympton, 11 Pick. 100 ; 

Chapin vs. Dobson, 78 N. Y. 74; 

Gerst vs. Jones, 32 Gratt. 518; 

White vs. Miller, 71 N. Y. 118: 

S. C. 78 N. Y. 393; 

Wolcott vs. Mount, 9 Vroom 496 ; 

Randal vs. Newson, 2 Q. B. Div. 102 ; 

Drummond vs. Van Ingen, L. R. 12 H. L. Cas, 284. 
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it was insisted in the court below that where the article to be 
manufactured and delivered proved to be, on delivery, not suitable 
ior its purpose, or not according to the sample or the representa- 
tions which were made with regard tO if, there was simply a breach 
of contract, which entitled the vendee to return the goods, but did 
not ent tie him to accept the foods and recover damages cis upon rat 
Warranty. Nearly all of the cases last cited be ar upon this ques- 
tion, and show that whatever the rule may have been under some 


> ? : Tt. 
or the olaer cases, the late) and more numerous authorities are the 


The effect, as well of the sample or “trial lot” as of the warranty 
1m] hed in the agreement to manufacture coke for a known put- 
pose, was sought to be avoided in the courtebelow tn another way. 
It was said that the coke was being manufactured and was to be 
manufactured from the refuse trom the coal mines of the defendant, 
whose main business was the mining and selling of coal; that 
where one contracts to purchase the refuse matter produced in a 
business, he must take it as it comes; that there is no implied war- 
ranty that it will be suitable for the purpose for which he buys it. 
The case of Holden vs. Clancy, 58 Barb. 590, was strongly relied 
upon in support of this view. 

Whatever may be the rule of law, the facts in this case do not 
bring it within the reason of Holden vs. Clancy. Mr. Van Alen, 


it is true. testifies that the coke was the “minor issue of the busi- 
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ness | Record, p. 197.{ The slack from which the coke was made 
may have been a refuse of the business, as the business was con- 


ducted before the manufacture of coke began, but the coke itself was 


for the purpose of manu- 


‘erulal ly manufactured, ovens were built 
facturing it, an expert coke man was procured from Connelsville, 
and a coarser screen was used in order that the yield of slack from 
the coal might be increased. | Record, pages 181, 183 and 191.] 

A case like the one at bar is distinguished from a case like Hol- 
den vs. Clancy, In Jones US. Just. # R. 3 0). Bb. 205. 

2. It is ingeniously, though inaccurately, suggested in the an- 
swer that the trial lot itself was not of good quality, but was of a 
poor quality and so represented to the plaintifis. As the bill alleged 
that it was of excellent quality, this suggestion imposed on. us: the 
double labor of first proving that the sample was good, and then 
that the subsequent deliveries were bad. 


a. The trial lot was goed eoke. 
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So far as the qualities of the coke could be determined by inspec- 
tion the trial lot did not exhibit any defects, although it was eare- 
fully inspected. | Record, pages 51 and41.| Even Mr. Van Alen, 
forgetting that the answer had stated that the sample or trial lot 
was not good, extols both it and the su bseq uent de live ries as bel Inge 
“ silve ry white, and as handsome as any eoke you could find any- 
‘ where.” | Record, p. iS4, | 

More Important than looking well, the trial lot worked well in 
the furnace and made good tron. =| Record, pages 37, 39, 131, 138. 
40 and 46.) | 

There were good reasons why the trial lot should have been of 
excellent quality ; extraordinary care was taken in its manufacture ; 
Mr. Van Alen gave it his personal attention, und a considerable 
quantity of “merchantable” or “run of the mine” coal was used. 
| Reeord, pages 166, 201 and 202. | 

In response LO this evidenee, there IS nota syliable Ol testimony 
on behalf of the detendant Lo the ettect that the trial lot was not 
thoroughly good coke. 

Nor did the plaintiffs represent that the trial lot was not good 
coke. On the contrary their “ talk was favorable to the coke.” 
| Record, p. 180, Q. 30.| 

The coke delivered under the contract, while it did not creat ly 
differ in appearance from the trial lot, was in faet, very niferink 
coke, and especially contained an undue quantity, of sulphur, which 
caused the plaintiffs’ furnace to work badly, and to produce an in- 
ferior and less valuable iron. , 

A large portion of the evidence which was taken in the cause 
bears directly upon the inferiority of the coke delivered under the 
contract, and it is probably unnecessary to point Gut the specific 
portions of this testimony. William L. Hearne, Frank J. Hearne 
and McCune all testified with regard to this subject. On the other 
hand the defendant adduced no answering testimony, confining 
itself to apologizing for the use of an old slack bank in the manna- 
facture of the coke, and to general statements with regard to the 
care used in the manufacture. It is useless to follow particularly 
the controversy with regard to this old slack bank,and it would be 
also unprofitable to make particular citations of the portions of the 
evidence bearing on the question whether the plaintiffs complained 
of the quality of the coke, or the question. whether as intimated in 


the answer, they were induced to refuse to aceept the Fairmont 


tuted a breach of 


j : — 
rained Aa warranty. 


rarner % the tact that the pri e oO} the Connellsville coke had 
than by the fact that the Fairmont coke had deteriorated. 
questions, the imputations contained in the answer are 
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i. The coke delivered under the contract was inferior to the 
ampie, was not according to the representations and promises of 
he defondant, and was not suitable for the purposes for which it 
irchased. ‘The plaintiff suffered damage in the use of this 

the quality of the iron produced being injuriously affected 

yy the sulphur in the coke, and being much less valuable than it 
| have been had the coke been free from sulphur, or, as Mr. 

Van Al xpressed it, “low in sulphur.” 

Che plaintiffs received and paid for more than one-third of the 

K vhieh the contract provided for. The deliveries were ex- 
tended over a much longer perl dd than that contemplated by the 
contract, vecause the coke delive ‘ed was SO poor that the propor- 
tion which could be used was much less than had been expected. 
A tte irnest and continued efforts to use the coke successfully, 
the plaintiffs finally declined to receive any more coke under the 


LrTACTL, 
: | with referenee to the 


(he defendant claimed in the court below 

i ‘ 5 | ‘ lelivered at } aid : thy: hea an : ‘ > ¢ dq 2) 

ic whied was deliverea and paid for, that the acce ptance and use 
thie plaintiffs was the end of the matter. Its claim was 

tC irt coke Was not according to the contract, that facet consti- 


f the contract. which entitled the plaintiffs only to 


rn or ofter to return the coke, but when the 
d. and the plaintiffs had no further 


coke was received 


used this right was walve 
nt in the matter. 

Che plaintitis on the other hand claimed that the contract con- 
whether the warranty grew out of the sample, 


rr the implication trom the purpose tor which 
I I 


‘presentations ¢ 
yke was purchased; and that tbe fact that the coke was of 
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poor quality, and especially that it contained an excess of sulphur, 


uted a breach of this warranty which gave the plaintiffs the 


(>i xf 
right to recover the damages which they had sustained in the’ use 
of the coke, notwithstanding the fact that they had not rejected or 


returned it, 

Kellogg Bridge Co. vs. Hamilton, 110 U. 8. 108. 
Chis contract was a West Virginia contract, and the rights of 
the parties under it are to be determined by the laws of that state. 
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For this reason the case of Gerst vs. Jones, 32 Gratt. 518, which is 
very similar to the case at bar, is entitled to much weight. The 
English cases already referred to, as well as those cited from New 
York and New Jersey, also fully sustain the position of the plain- 
tiffs on this point. 

5. The plaintiffs were also damaged by the failure of the defend- 
ant to furnish the coke according to contract, and by the necessity 
they were under of substituting another coke at a greater price. 
There seems to be no difference between the parties. with regard to 
the rules of law applicable to this claim, though they had diftered 
widely, in their pleadings at least, with regard to the facts. The 
plaintiffs claim that they were at all times ready to receive coke 
such as the contract called for, but that the defendant wholly failed 
to furnish coke of the required quality. The defendant claims 
that the coke which it agreed to furnish was to be of inferior quali- 
ty, and that the coke delivered, and therefore the coke which it 
was ready to deliver and would have delivered was of excellent 
quality, A discussion of the merits of these claims would lead into 
a particular examination of the voluminous depositions in the case, 
which we do not understand to be proper in an argument such as 
the present. 

A succinct statement of the method followed in ascertaining the 
damages under each of the claims made by the plaintiffs, will be 
found on pages 53 and 54 of the Record. 


[V. The cross-bill filed by the West Fairmont Gas Coal Com- 
pany was properly dismissed by the court. It sets up the making 
of the contract, the failure of the plaintiffs to receive the coke as 
contracted for, and certain damage to the defendant thereby. 

1. The whole claim of the defendant, as well in its action at law, 
as in its cross bill, is based upon the assumption that it complied 
with the contract on its part by furnishing coke which fulfilled the 
terms of the contract. It has been already shown in this argu- 
ment, and it can be very much more elaborately proved from the 
evidence in the cause, that this assumption can not be maintained. 
The plaintiffs, therefore, had a right to refuse to receive this coke 
as they did, and the defendant, no matter what damages it may 
have sustained by reason of the refusal, is not entitled to recover 
them from the plaintiffs. 

2. One of the elements of damage claimed by the defendant is 
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the ordinary vendor’s claim for the refusal of the purchaser to: ae- 
cept the goods purchased. It does not seem to be pretended in 
this. case that the defendant has placed itself in a position to entitle 
it to sue for the contract price. If the sale was made by sample, 
an opportunity must have been given the purchaser to inspect the 
coke delivered. If it was not a sale by sample, but a contract for 
the sale of an article to be manufactured, the purehaser must still 
have an opportunity to inspect and reject the coke. In either case, 
in order that the vendor may sue for the contract priee, the prop- 
erty in the coke must have become vested in the purchaser. In 
the present case the property in the undelivered coke never vested 
in the plaintifis, The defendant was not selling all of its eoke to 
the plaintiffs, but was selling some to other persons, so that the 
property in the coke which was at the defeudant’s ovens eould not 
vest in the plaintiffs until the delivery upon the cars. Besides that, 
only a small portion of the coke which was to have been delivered 
was ever manufactured by the defendant. { Reeord, p. 311.] 

[f the defendant is entitled to any damages, the measure of these 
damages would be the difference between the contract price of the 
eoke and. the price for whieh the same coke could have been sold in 
open market, supposing the latter price to have been less than the 
former. Between October 1, 1872, and July 1, 1873, the defend- 
ants sold 269 ear loads of coke, | Record, p. 211,} of which only 156 
car loads were shipped to the plaintifls, | Record, p. 105,] so that 
during that period, 113 car loads were sold to other persons, Ac- 
cording to Mr. Van Alen’s testimony, the coke sold to other per- 
sons was sold at prices which “varied from 54 to 74 eents per 
‘bushel. I may have even got higher than 74 cents. I have 
‘no recollection of selling any at 5$ cents per bushel.” It is not 
clear how the price could vary from 53 to 74 cents, when no coke 
was sold as low as 54 cents ; but if the average of the priees named 
by Mr. Van Alen be taken, it will be found that the coke which 
he sold to other persons during the period covered by the contract, 
was sold at 64 cents per bushel, which was just one-half cent per 
bushel more than the contract price. 

The defendant endeavored to bring the case under an exception 
to the rule according to which its damages would be measured by 
the difference between the contract price and the market price,— 
the result of the application of which rule would logically be that the 
defendant would pay over to the plaintiffs one-half cent for every 
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bushel of coke which was not delivered, It was suggested that 
the case belonged rather to the class of cases of which Chicago vs. 
Green, 9 Wall. 726, is an example. Those, however, are cases 
where in the first place the article contracted for had been, in fact, 
manufactured, and second, there was no market whatever for the 
commodity which formed the subject of the contract. The article 
in question here is a staple for which there is always a market 
somewhere, and the most that is pretended by the defendant’s wit- 
nesses is that at times it was difficult to seil at a priee which suited 
them. 

3. Another claim made by the defendant is that it is entitled to 
recover as part of its damages, the money which it expended in 
erecting the coke ovens for the manufacture of coke. The cross- 
bill says, [ Record, p. 32,| that the defendant having entered inio 
the contract, and in reliance upon it, proceeded to erect and did 
erect, at its mines near Fairmont, a large number of’ coke ovens, at 
an expenditure of $5,000, and that these ovens ‘“‘ became a loss.”’ to 
the defendant by reason of the breach of the contract by the plain- 
tiffs. 

The only ovens which the detendant built at any time were a lot 
of fifty ovens, of which one was never completed. So far from its 
being true that these ovens were begun in reliance upon the con- 
tract, the fact is that the whole number had been begun, according 


to the testimony of Mr. Van Alen himself, prior to the making of 


the contract. | Record, p. 212.) While another of the defendant’s 
witnesses states that the whole number were finished in November, 
1872, and that from thirty to forty were in operation at the time 
when the contract was made. [| Record, p. 164.] 

It is apparent, therefore, that this element of damage, while it 
could_not under any rule of law be properly considered in this case, 
is not sustained by the defendants, own proofs. 

DANIEL LAMB, 

Ww. H. HEARNE, 

Henry M. RossEtt, 
WHEELING, Oct. 19, 1887. Solicitors for Plaintiffs. 
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BRIEF FOR APPELLEES. 


DEWEY, VANCE & CO., Appel 


THE WEST FAIRMONT GAS COAL CO. AND OTHERS, Appellees, 


THE WEST FAIRMONT GAS COAL CO., Appellant, 


DEWEY, VANCE & CO., 


STATEMENT OF FACTS. 

1. In the year 1872 the appellee (the real plaintiff in this 
litigation) was engaged in mining and shipping gas coal at 
Fairmont, West Virginia. 

2 As yet no experiment or test had been made of the fit- 
ness of Fairmont coal for conversion into coke to be used in 
the manufacture of iron: which is the principal use to which 
coke is applied. 

3. In the process of mining coal large quantities of slack, 
or fine coal, are produced, This slack is not of any value as 
coal, but is in the form and condition most desirable for 
manufacture into coke. 

4. In many bituminous coals there are, chemically com- 
bined with the coal, or mingled mechanically with it, sul- 
phur and phosphorus, in such proportions that these proper- 
ties can not be sufficiently expelled by the process of coking 
the coal: and therefore coke produced from such coals is 
either inferior, or unfit, for use in the manfacture of iron. 


5. Sulphur chemically combined can not be detected by 


inspection, but is harmless, because it passes off, being vol- 


atizéd, in the process of coking and in the iron furnace. Sul- 
phur mechanically mingled with the coal affects the iron in- 
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turers of ire t Whe it their request, 
Te Oo ce in TS72, manutactured by saa 
Gas Coal Company from its coal at Fairmont, or from. the 
Siti mr Gltie ecoul produce In the Process Ol mining 
These thirty-four car-loads were taken and used by ap 
pellants mainly with the purpose of observing, ascertaining 
and testing the quality and fitness of the coke for use in the 
mantacture of iron 
8. Having made this test ippellants reported CO appellee 
that the coke was of inferior quality, but that they could use it 
in their manufacture in combination with Connellsville coke 
the latter being coke Of the best quality. aie 


Uv. The appellants then. ahouft October }. 1S72. contracted 
W ith appellees for an average ot three car loads ot coke per 


day fromCthenpuntil July 1, 1873, to be delivered to appel 
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lants’ furnace as ordered : to be pald itor at therate of six cents 
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per bushel of 41 pounds. Under this contract it was appel 
lee’s duty to deliver OS1 ear loads, as ordered : equivalent to 


124.944 bushels; and it was appellants’ duty to receive the 
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lants continued LO demand. and rO recelve and 


riod of fourteen months—five months longer than the whole 
period contemplated for the delivery of all the coke em | i. 
braced by the contract. This disregard of the time limited ao 
by the contract, and this indefinite extension of the time for , 
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the delivery, proceeded from the failure of the appellants 


tO order or require deliveries As rapidly as the terms oft the 
contract provided: but the extension of the time was tacitly 
and mutually acquiesced in by the parties. In all other re 


spects they continued to observe the terms of the contract. 
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making of the contract, and when as vet 
had been delivered, appellants com 
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atter the 
lOO car loads of coke 
plained of the quality of some of the coke and informe 
pellee that improper material had been used in its manufae 
ture. Appellee at once discontinued the use of that mate- 
rial, and appellants continued to receive, use and pay f 
rto the contract, 


4 
— 


the subsequent deliveries of coke aceordin 


from and after the said 13th day of December, 1872, until 


about the 30th of November, 1873. 


early one year no complaint 


l4. During this period of n 
was uttered by appellants in regard 
coke delivered Within that period, nor upon 
The reduced quantity ordered by appellants was 


to the quality of any 


‘ } 
any otner ac 


count. 
tacitly acquiesced In by appellee, and the execution of the 


contract proceeded, according to its terms thus modified Dy 
the tacit and mutual acquiescense of the parties. 


eas December 4, 1873, appellants, b) 


ntract ful 


15. As lat piain im 
plication, claimed the right to have the said co 


executed by appellee according to its terms. 


\ See Record, pace $43 
16. Appellants without refusing to receive coke from ap 
pellee in further execution of the contract, simply and 
silently omitted to order any more coke from appellee alter 
the 380th of November, 1873, and thus omitted, still without 

lee to send further or 


tuned by appelle 


refusing, though import 
ders for coke, until January, 1877, when appellee brought an 
ourt 


action of assumpsit against appellants in the Circuit Co 
of Ohio county, for the refusal of appellants to order, receive 


‘ 


’ ’ : }} i es ~ } : + ] > ° : 
nnd par for the full amount of coke named 1n the contract. 
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Assuming that the jurisdiction is well taken the ppeli 
contends: 
lirst Phat the Circuit Court did not em dIsSMIssing 
original bill 
vane ; — ee : , 
Phe propositions Of Tact herein above stated are ot ) 
ryy)° ’ } | } 47 ‘ + | 
troverted. he whole gravamen Ot the Dilil is that the ce 
delivered DY the appellee under the contract, was not quis 
| ’ s< ‘ ‘ . é 7 —. > coe  =e% ' } , 
in quality to what the appellants describe as ‘the trial | 
es ' i 4 . at a 
delivered antecedently to the making of the contra i 
| . 1] : ; vy t a | L, « ’ . + +l; , " . ’ 
tne apperiee It is contende that. even ll this were Drovel 
the appellants would not be entitled to any relief upon a 
the prool taken together. 
APPELLANT'S ACQUITESCENCI 
su } } . } ° gi? 4 : " 
ine appellants began in October, 1872. to receive coke ul 
Dei OI a Thev conti - - oe — 7 
qer the eontract. ieyVy continued to order, to recelve, 
; . > i. } . 4 | 
use and to pav for the coke as delivered under the contra 
it intervals covering a period Ol about fourteen months, an 


in January, 


he whole course of condnet of the appellant 
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they consta 


and accep 
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hilt : \- a — 
abilitv of the coke delivered, and 1 
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ePSCehnce 71) the perrormance 8) rne f 


— : ' 1] . +5 , ow 
ie part ol the apperiee, ¢ ontinued pel 
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, ied > 1] > ‘ : ? > q . i 7 
fter the action at law was begun 


t 
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(is ia 


foreeeery 


= omy } 
S44 more than tour vears., 


. } . : . p Pies eo 
O] appellee Ss performance oj the contract. so fat 


] : 4 | | 7 oe aa ] = 
ANCE had been permitted to proceed li lt QO hho 


; | : ‘* } re 
technical conelusiveness oT an estoppel Upon tne 
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to deny now that appellee s performance pro tanto 


L.7 } — — 
istactory and aceceptapile. does Qf [east whnen wel 


incredible 


Let it be remembered that the sole complaint 


prior to December 13, 1872. (Printed record, 15 
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‘* 1: ’ 7 
the appellants was of the quality of some coke 
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that date the, received, used und paid for Lov ad 
7 } , 7 ; . ° : 
loads—aimost two-thirds ot the whole quantity 

7 } , P 
ceived by them under the contract md This wi 


‘ontract 
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SOR CE Ne TERE Mite Nios 


ene thon al 


ome 


erly manufactured out of coal mined and taken from appel- 
lee’s mine at Fairmont. The proofs show that all care and 
pains were taken. Q nd | he best sk iL] exercised in 
facture of the coke: that the best ovens were constructed 
and used; that the process of manufacture was the be 
known, and that the material was obtained from the same 
mine, and precisely similar to that used in the manufacture 
of “the trial lot,” unless the use, at one time, of *‘some slack 
from an old slack pile” shall be allowed to constitute an ex 
ception —the same referred to Inappellants letter of Decem 
ber 13, 1872, and again in the postscript to their letter of 
December 31, 1873. (Record, pp. 129, 134.) 

A nd upon these questions there is 10 Opposing testimony. 


There is no evidence tending to show that the process of 


manutacture was not the best: nor that it was inferior to or 


-~ 


lifferent from the process used in the manufacture of “the 
il lot; nor that the material was inferior or different, 
save only as to the old slack used for a very limited time 
and instantly discontinued upon notice that it was believed 
to pe detrimental. 

(See testimony of C. M. Davison, O. Jackson and Van 
Alen, record, pp. 153 to 219. ) 

The lot called by appellants “tthe trial lot” was received 
and used by them as the means of ascertaining for them 
selves the quality of coke made from Fairmont coal. The 
appellee made no representation as to the quality of the 
coke nor any warranty that the quality should be uniform, 
or that it should correspond LO any part icular standard or 


measure ot excelience. 


, ° : 1 . * } . » 20 aed i i+ o> 4 + | : ' 
Nor is there here any implied Warranty that the coke 


ee : } » ol —~ » tnr whieh 
should be reasonably fit for the purpose Lor Wil h it was t 
} ryY 3 to I . . . 4 iy ‘ . ‘ 
be used. The appellee can not be taken even to have ex 
pressed, or to have given bv implication, an OpPiMIodNn as 
the fitness of the coke for the manufacture of iron. The ap 
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n utacturer Is tt iIree to choose the best material. ere 
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i} Ve ndee ordered coKe to be made, as he knew. irom Kal 
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mont coal. and anv detect therein 18 due to the tact that 
‘ : ee we es eo ‘rl, a l. ~ : 
rairmont coal Contvalns suipnuyr. Phe appellants are in the 

, 1 ee eee ticle. helievi - 
position of having ordered an article, believing upon evidence 


» byt ned hy and tor themselves through their OWN eC@AaAININA 


tion of the article and their own experiments and tests of its 
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PAROL EVIDENCE NOT ADMISSIBLE. 
In this case the terms of the contract are stated in writing 
bv the appellants (record, page 59) and repeated by the ap- 
pellee (record, page 136). This writing must be taken to 
contain all the terms of the verbal agreement of October 
{th, 1872: nor is this writing a hurried memorandum, but a 


complete repository of the intention of the parties, doubtless 


made to prevent such a controversy as this. Parol proof 
that the coke was warranted or sold by sample is InaAdmMissi- 
ble. In the court below Chapin v. Dobson, T8 N. Y., 74, was 
cited. Thatcase is examined and criticised and shown not to 
be law, in chapter 12 of Jones on Commercial Contracts. 
(See cases cited. ) 


Where there is a written contract of sale without mention 


of sample, parol evidence is not admissible that the sale was 


.' 
? > . 4 > _ 
by sample fea oO es, 16 C. B. TSO BE. C. L. R.| 667 
«) 
\ddison on Contracts, 622 
, , ‘ 5 
fhe plain and necessary conclusion is that e ap 3, 
Having wmtiormed themseives Dy) tnemr ow A perin Thi. I 
j 4 ' hi ? } i 
rne Testi Ol VV nich the ippeiee COLLG now not} me, ( 
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: , ; 
tracted in writing tor three car-loads of coke per day. on thi 
.veragve. from thence (Oct. 4. 1872.) until Julv. 1873 | 
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Such a warranty can not now be superadded to the contract. 
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purchaser to form a reasonable judgment of the com 
modity. 
Gardiner v. Gray, 4 Camp., 14. 
See also Wood v). Ash. I Strobh.. LOG : hishe v. OA 
uda, 1 Campb., 190. 


It is to be remembered that the coke was sold not to | 


ii . 
used alone, but with a large proportion of Connellsville 
coke; which proportion the appellants ascertained and de 


termined for themselves.: At least. if the pretensions of the 
appellants are to be regarded, this was a term if the 
tract. 


DUTY OF VENDEE TO REJECT. 


[t is clear from the pleadings and testimony that the coke 
actually received and used by the appellants, was received, 


and was used, in many small quantities, and with intervals 


‘refore, as many opportu 
s to note and ce de ide upon the quality ot the coke, and 
ect subsequent deliveries and to rescind the contract 
nd it was their dutv to have rescinded the contract ut their 
present prete nsions he true, and not D\ their acgq Ulescense 


jdsiience to ensnare their vendor into a rulmous hability in 
sy sy] ; > >) ’ = 5} 
é OMSTOI ?*. i hapman. a . ot Yel . ADD. Zou, 
: 


McCormack v. Sarson, 45 N. ¥.,,265. 
Dounce v. Dow, 64 N. ¥., 411. 

Reed v. Randall. 29 Id.. 358. 
Holden v. Clang. 58 Barb., 590 


, i . % ’ «> ¥ = I). ; ‘ ~ 
547: 8S. C. 3 Central heporter, 851. 
DAMAGES CLAIMED BY APPELLANTS. 


[he appellee contends that the damages claimed by appel- 


lants are fanciful; but if not, they are not shown to have 
} , i } | ’ > anes ./ » + Tat ba . x ke +4 ." 
proceeded trom tne use ol Kalrmont coke ae due proportion 


with Connellsville coke. he testimonv of the witness 


y } . . - . ! i ’ vs ‘% . . + .) 'f a 

tie is squarely contradicted by the turnace records. ( H X- 
ee, @? oF @ > ft} 1%) ' si) > ae per rT w 1 ~ 2 
NII (7, record, p. 125.) ine iron produ ed during at 


+ 


one period In which alrmont coke was used, Was OT a 
' 7 . a > t : ryyy . 
value greater than the average market price of iron. This 


4. | : . hh) . . +] 5 \ *7 5 > ‘ 
witness would make cone impression that tcne product Oo] the 
? 


furnace was diminished in quantity and deteriorated in qual 


itv during the months of October. November and December. 


i872. (Record, pp. 53,54.) He is afterwards referred to 
this same subject and is constrained to admit that during the 


time of the manutacture of the deteriorated iron referred to 


weet 


yy him, (record pp. 53, 54,) he does not certainly know 
whether any Fairmont coke was used or not. (Record, pp. 
116, 117, 118.) 

The pretence made in the bill and resolutely aided by this 
witness, F. J. Hearne, viz., that appellants discontinued the 
use of Fairmont coke and refused to accept any more of it- 
because of its inferiority to the “trial lot” is shown to be a 
false pretence by the fact that they did never refuse to ac, 


pt more of it, but simply and silently ceased to send orders 


i — } +}, ~ ‘+ ’ nail rai | Lan ] te } 
forit when the pmee of Connelisvilie Ke nad adectiined 
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thre cents per bushel. (reeord. page 65) navVINY LLmMLsiie 
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con +) . Noville ani 
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2 : . . 3 ; i | ; ;* . : 
his pretence 1s also shown to be talse bv the letters of the 
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siderable quantity could be sold was limited at all times by 
the local rate of freight mentioned in Dewey, Vance & Co.’s 
letter of January 17, 1874. _ (Record, p. 6D. ) There was at 
that time no market for defendants’ coke (Van Alen, p. 185). 
Complainants themselves had at that time become aware o 
the partial destruction of the market for defendants’ coke 
(F. J. Hearne, pp. 65, 125), and sought to take advantage of 
it to get an additional contract for Fairmont coke at lower 
rates (p. 65). In such a ease as this, other methods of as 
certaining defendants’ damages than a comparison with a 
ire en 
r. Van 


Alen, the amount of profit .there was for us in the contract 


market price, may and must be resorted to, and we 
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titled to show by such evidence as that given by M 


which the complainants broke. 
Kstimating the cost of the coke manufactured at 22 cents 


per bushel, the highest figure mentioned, and we have our 


damages assessed at $8,792.20. There was also a consider 


able quantity of coke manufactured for appellants. which 


was lost by their not taking it, but of which no exact ac 


} 


count was kept. (Van Alen, p. 206.) 


The testimony of Mr. Van Alen furnishes the facts from 
which we can ascertain what amount it would take to put 
the defendants in the same situation as if the complainants 


had performed their contract. He says that the damages 
suffered by defendants because of complainants’ failure to 
receive the 436 car loads was between $9,000 and $10,000 (p. 
ISS), aff estimate which was based on the cost of the coke 
which was delivered. That certainly was a fair basis, for in 
the declining condition of the iron and coke market, it can 
not be supposed that the cost of manufacturing coke in 


ereased. Mr. Van Alen was rightin excluding from the esti 
mate ot the COs ot the coke fixed expenses, such cs salaries 
(p. 197). They were not expenses incurred in the manu 


facture of coke. They existed before that manufacture be 


van. The slack out of whieh the coke was manutactured was 


refuse. It had no value because of the labor which had been 
expended on the coal. Its value consisted in the fact that it 
was susceptible of further expenditures upon it which would 
1] ' } 


. * ry . j ] \ 
make it saleable. Phe salary of the ( onneiisvilie COKe Doss 


was charged to the coke. No repairs were included in tl 


ered 


is admiura- 
in the whole range of Cases arising 
ratone of the 
time for its execution, 
such an attitude and relation to the 

r continuously insist upon its com 
his own option, any moment, and 
re himself from all obligation to exe- 
preserving a position in which he 
with his obligation according as his 


| 


ippellants involves the proposition 

ntitled to demand regular deliv 
they had been using, vet they were 
when delivered, or that they might 


‘tion, consume it, Knowing its qual 


: rs es : " 
lamages because of its alleged inferi- 


the appellee trom the dutv oft 


ness to supplv coke whenever it 


1) lact letter addressed hv TD 
i tie ast fetter agdadressed DV ~ 


iV’ cf ntemplates further or- 
iiter company was bound 0 hold 
veries, forit had silently. if not ex- 

nsion of the time tor executing 
deliver a smaller average than 
waiving anv right by this 

n no Mivantage Ol the default ot 1) 4 
ided from refusing to resume deliv 
should be required to resume, even 


~ But all these considerations 


Wn. P. HUBBARD. 
JAMES Morrow, JR 


. 


AAS SREP IS ae =o 


ee ee —<£_ - - se 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM. 1885. 
No. 587. 3th. 


THE UNITED STATES, 


MATHILDE DE MORANT E1 ALR EF CERILO DE 
MORANT; H. CLEMENT MILL. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR TH! 
NORTHERN DISTRICT OF FLORID 


FILED SEPTEMBER 19, 1884 


fs 


Sas 


rp a 
ng 


SUPREME @OURT OF THE UNITED STATES. 
OCTOBER TERM, 


No. 587. 


THE UNITED STATES, APPELLANTS 
Vs. 


MATHILDE DE MORANT ET AL, HELRS OF CERILO DE 
MORANT): H. CLEMENT MILLANDON ET AL. 


UNITED STATES POR 


ONGTDLA 


INDEA 
LAP E Ueoes 
Caption 
Petition . 
Exhibit A, diagram 
Exhibit B, diagram 


Spanish papers and wrenelations 


Pans a: see awn a 7 

Stipulation as to facts 

Order of reference... .- 

Interrogatories. wen « 
Cross-interrogatories ............. 
Surveyor’s certificate and plat .... 
Testimony of witnesses. . . 

Decreo 

ne Clb Se GIES Baiddins wccndccdec sacecies 
Clerk’s certificate . 


we 


es 
- 


t 
t 


% Rx 


4 
ad 
“#) | 


Be ata ee ntti Bin a celle dal ine ila nad iit ant Pipetite enti ath eo ss 


won et 


eee 


fem ad 


rwews 


Cif 


Pit) 


; 
— 


ln. bv a 


ror 


‘} 


ion over FE 


. 


‘ “ > 
aes 
~~ 
_ 
, aad 
=, woe 
o~ aed 
e 
ope 
~~ ~< 
o 
- tee 
«“ 
wera 
_— f 
~~ — 
. eam 
- on 
— 
ae : 
a Ya 
— — 
et 
I & 
. — 
~ — 
* 
a 
a ~~ 
— — 
4 ~~ 
° ~ 
— - 
~~ - 
— 
_~« at 
a °- 
——«Z -« 
~ on 
~ » 
ro 
one 
o—_ nal 
ns a 
—— 
° me 
f ~ 
-~ 
ewe 
oa 
od 
cee 
~—« 
— 
ee 
te e 
~ = 
— 
s es 
on . 
_ 
— 
os 
a a 
~ 
ne 
é 
oe . 
of awe 
al ” 
—— 
— ae 
~~ 
, 
a 
~ 
—~ 
. - 
ae 
~ 


~ 
a 
a ane 
oe : 
> 
J 
nee 
. 


femme 
~e a 
‘ 
ao. 
+ 
” 
eer 
Ponte ve 
e . 
noe A, 
~ 
a — 
_—) 
“ 
ew 
a 
a 0 
ones poe 
— 
~ 
on f 
meshes mee 
os 
- 4 
wow 
_—) 
mn 
ae 
anal oom 
— 
— 
— 
od 
a 
oe - 
-# we 
= | 
we 
ne) on” 
ve ~ 
“~« 
a 


— a 
oe 
- al 
an 
o“ 
nw 
oe 
- — 
iA 
—_e * 
—e eect 
— - 
a 
“ 
a noe 
oe 
“~~ f 
od 
© 
~~ — 
nes “ 
. eee 


and sub- 


«> 


YoOVernor 


— 


l 


} 
lOWS, 
y 


] 


. 


as tO 
ore pra 


‘rel 


ii¢ 


i 
; 
‘ 


arpants 
Ave 


tions h 
ed. and they t 


1.600 


eee 
sae 
Bene 
_— 
~ 
- 
* 


Nee A Ny Rae ar" SP 


know 


MORANT 


1] 


Vs. 


fR 
3 
fe 
—_ 
- 
f. 


2D 


UNITE 


‘SI- 
Cl 


1 Dx 


GLO, 


t1e los CS - 


Comandante 
I 


Rt ket 


s siver 
LOS 


() 


on tey 
} 
‘ 


cereeet 


0 h 
PEDI 


] 


Laie 


ii) 


i 
; 
i 


IS ey 


LAER ASNT A MIN NR ORR I A Dy 


_ te ee — ee ee ee a 
caste 


eNom nee. 


3 


_ 


Sane 


ZANY 
( 
« . 

2 chs Git $ovisemhag 

5 a 


Lhe 
| 


as 


Ss 


a oe tA! 


—_ 


UNITED STATES VS. MORANT ET AL. J 


, 7 i} 2. : im} , 
s. tenga a oren Thar en aho., PpaPrage ma wPachla di eonecesion que trene obpte- 
7. \’ : } ay, _ 
' ‘ew, . ' 
Hideo \ ’ t Pacha qu mere ra ae i (i¢ : 
J 
* ’ } ; 
| I ro a isSia 


' } \ ? i ct i ( \ | 
1) . | \MIavo d . tos di vcho 
i j 
hOSNt ALASOT. 
DONO) SATTSA. 
JIOsSkK CEVALLOS 
iy. vt iti ~ 
KOSEPH EF. CARO, 
‘~, A} 7 
~~ y« 
x 
mS . 
~ ' \ ‘ 


o Teniente del Reeimento de Intant* de la Louis- 
lanna diputado agrimensor para la Provincia de la Klorida ocel- 
dental por 1°, Vicente Leb" Pintado Capitan de Y ntanteria aerimensor 
general y Real de la mismo. 
Certificio: (Jue consequente a 
Masot, Comandante y subd? de Real 
de Diciembre cel auho proximo pasado V VI nte de enero de los ( ‘orientas, 
deslinde Tie al} neotl i dia tres cle 


J 
‘ 
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} | rT 3s 
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hacienda de CSTu provinela de vernte 
presente nies eu por SECT \ para I ” Desi- 


percha de paris de dies y ocho pies lineales de la misma ciudad, contando 
cien perchas quadradas de superficie plana por arpan de aria segun costum- 
bre geodetica de esta provincia cuyo terreno se halla situado a onse mill 
al N. OQ. de esta Poblacion de Pensacola, lindando por la parte del norte 
COT tlerras medidas pora 1)" ( ‘irilo de Mlorant \ Dor A le i est suit \ ( iste 
con tierras vaecantes del Real Domino como mas claramente r presanta el 
plano que antecede en el que v* figurado el terreno, anotoda las demenciones 
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attorney in fact of the purchasers, being present at the making of the deed 
do accept it in their behalf, reserving therefrom the undiv’ed tract of land 
above mentioned, as purchased for the same and agreeably as sold, and in 
conseq "uence thereof | orant a formal rece! pt. in testimony whereof the 
present is done at the city of Pensacola, this fourteenth day of June, one 
thousand eight hundred and twenty-one. I, Henry the Grant-Pre, a 
retired leftenant and constitutional aleade of the province of West Florida, 
do hereby certifv that I know the parties who have thus acknowledged 
and sigt 
Henry Michelet, and Dommigo Lausa; and of assisting witnesses those 
who sign with me. Cirilo de Morant, Antonio Molino. Before me, 


Henry de Grand Pre, Luis Daunoy, Sebastian Caro 
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3 Stk GOVE’NOR AND SUBDELAGATE: Mr. Desiderio Quina, a citizen of 
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a * . 4 
= j —— 8 j > land La4 arty > - , + | 7al tu — TVA 
that having found the iandad that may sult him, at the twelve miiies N W. 
> , * ; } ir : } j - : 3 } . y ¥* ’ 
of this place on the SE. of that which 1s established by Mr. Manuel 
(zonsaiez, beos your excelliency to nlx said piace as the one which he will 
| } a Cet OT | aes | aro 
aqeserve Trom tne Justice OF yvour excelilencey 


Pensacola, 20 January, 1818 DESIDERIO QUINA. 
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“ Know all men by these presents that 1, Disederio Quina, of the 

city of Pensacola, do hereby grant that I sell really and in fact to 

Cirilo de Morant, resident of the city aforesaid, a tract of land containing 
eight hundred arpens situated at eleven miles NW. from the town of 
Pensacola, bounded north by lands surveyed for Cirilo de Morant, and on 
the E., S., & W. by lands of the royal domain as will more fully appear 
by the figurative plot executed by Peter Riggio, deputy surveyor, and the 
same which were granted to me gratuitously by his excelleney Joseph 
Massot, colonel of the royal corps of artillery, gove’nor and. subdelagate 
of the royal finnance, formerly of the province of West Florida, on the 
Deceniber. 181 /¢. the titles ot which [ delivered in 


the twentieth day of 
. And I sell him the above-described tract of land 


this office in proof thereof 
free from incumbrance or mort’age, none appearing on the records of this 
archives, for the sum of four liandred dollars cash, which I recognize to have 
received from the purchaser, the receipt whereof I do hereby acknowledge, 
whereby I relinquish and divest myself of the right of property, pos- 
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ession, claim, and demand, which to the said arpens of land I] had and 
held, hereby ceding, renouncing, and transfering the same in favor of the 
purchas ais his hel ‘Irs and ASSIENS, in order that, a as the owner the reof, he 
may enjoy, pos’ess, sell, and dispose of the said premises at will in virtue 
of this deed which I make in his favor, whereby it is shown that he has 
acquired pos’ession of the above-granted premises without requiring any 
other proof, with which [invest him in form. And I bind myself 
45 to the surety of this sale in due form ot law, with my property 
present and to have, with power and submission to the justices in 
_order to compel me to its fulfillment. And I, the above-me ntioned Cirilo de 
Morant, being present at the making of this deed, do accept it in my favor, 
receiving therefrom the above-mentioned tract of land for the sum and 
agreeably as sold to me, acknowledging its being placed at my disposal. 
in testimony whereof the —— is done in the city of Pensacola, on 
the twenty-ninth day.of October, one thousand eight hundred and eighteen. 
[, William King, colonel 4th Regiment of United States Infantry, civil 


a ’ . > Pos, . } ‘ : F oy , ; 
and military rove nor of the elty aforesal id. In the province Oy] West 
sj . | } 5 ef ae , 21. " . > : , } _ / oe } , 
I iorida, do her by @ ruify that the parties have tous acknow ledg@ed and 
. I  — “pun . j seri? —— . aon . ; } . — vo 
sioned the Torecorne with me and the secretary ad Interim or the province 


aforesaid. 
DESIDERIO QUINA. 
CIRILO DE MORANT. 
WILLIAM KING. 
M. McKINSEY. 


STATE « I LORIDA 
aa 
I cl ' Ru ne a ) n seneset i ives o1 Vest | i rida, hereby 
certify that the foree ing is a true and cor copy of a deed trom Desi- 
derio Quina to Cimlo de Morant, as the same remains of 1 rd in my 
othee i k B, 2 C. volume reeord of translation, at pages 255 to 254 
In wil vhereof [ hereunto set my hand and private seal, my official 
seal ben = misplaced, this 18th dav of Mareh, A. D. 1878 
Y. w De te BUA SEAL. | 
L j 
AN t Publie Areh s. West Flo l. 
ay. (nd afterward, on the 9th day of Mareh, A. D. 1870, the follow- 
Ine auunswer ot the United States was filed ah H. Bisbe A T.. U. Ss. 
dist. attorney : 
16-47 In the United States district court, northern district of Florida. 


Answer of United States of America to the Dp tition of Mathilde de Morant, 
widow of Bienvennue and one of the heirs of Cirilo de Morant. and 


i > 
others, 


The said United States of America, by H. Bisbee, jr., United States dis- 
trict attorney for said district, answering the joint petitions, say that they 
deny all knowledge of the allegations, matter, and things In said petition 
appearing and set forth, and of the — claims, and demand of the said 
petitioners set up In said pe tition, in manner and form as the same Is therein 
stated, and pray that petitioners may sles put upon their proof thereof 

H. BISBEE, JR., 
U.S. Dist, Atty. 
(Copy. 


TIE ee = 
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is And on the 6th day of March, A. D. 1874, J. B. C. Drew for 
U.S. & A. E. Maxwell for petitioners filed the following stipula- 


4 Y : ‘4 .} " . : = 4 4*] 2 
eourt ot United States. northern district of Florida, at 


Pennsacola. 


THE HeErrs oF CrrRito DE MORANT, OF Dogu- 
meniel de Morant, & Laurent Millandon | Petition tor confirma- 
vs. ‘ tionof Spanish grant. 
THE UNITED STATES. | 
stipulated and agreed by the parties hereto, the petitioners 
represented by A. Ek. Maxwell and Kk. A. Perry and the United States 


by U.S. Att’y J. B. C. Drew, that the U.S. att’v, being satisfied of the 


truth aD the name and for the purpose of SAVINGS expense, It 1S, and at the 


. » . . ws : 
hearing yt this cause shall be, admitted : 5 


Ist. That Cirilo de Morant, Doqumeniel de Morant, and Laurent Muil- 
land nm are at ve 
2d. That the petitioners are the legal representatives of the said Cirilo 


de Morant & Doqumeniel de Morant and said Laurent de Morant. 
Pensacola. Feb’, 6th, 18/4. 

| JAS. B. C. DREW, 

U.S. Att'y. 

1. EK. MAXWELL, ' 


kor Petition re. 


~ ‘ ‘ : ra ' > } 4 ~ } > ° 
23 (nd on the 6th day oO! March. ‘ |), iS,4, the following order 
ae t referrence to commissioner to take testimony was filed. 
: ,* | ¥ . ' ‘ ? Hl 3° ° > 4 
ia District court of the United States & the northern district of Flor- 
Sale > : ' sia 
ida. at Pensacola. Mareh term. 1874. 


Heres or Crriro & DoQUEMENEL DE MORANT ) ; 
ind Laurent Millandon | Petition for confirma- 

DS. tion of special erant. 

THE UNITED STATES. | 

By consent of varttles 1T 18 ordered that this cause be referred tO a COMm- > 


missioner of this court, to wit, to George ki, Wentworth to take testimony. 


rae | - ' ¢ |, many atarad hwy .th > : . ma 
ibat havine taken the testimony offered by the parties, he report the same 


if with all convenient speed. 
PHILIP FRASER, Judg | 
| M ith, 1874. 


LINITED STATES OF AMERI¢ a. ; 
N yt} 7° District Oi lk lomda - 
> 


i hereby certify the roregomg to ve a true COps irom the niles of my ' 


M. P. DE RIOBOQO, Clerk. 
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54 And afterward, on the 29th day of May, A. D. 1874, the fol- 
lowing interrogatories by A. Ik. Maxwell and E. A. Perry, esqs., 
and cross-interrogatories by J. B.C. Drew, U.S. dist. attorney, per C. 


W. Jones. esq., Was filed : 


55 [uterrogatories to be propounded to Francisco Morone and Peter 

Gonzalez, material witnesses in behalf of the petitioners in the 

matter pending in the district court of the United States for the north- 

ern district of Florida, at Pensacola, wherein the heirs of Cerilo and 

Dogumenel de Morant and of L. Millandon are petitioners, and the 

United States of America are respondent, being a petition for confirma- 
tion of Spanish grants. 

First interrogatory. Where do you reside and how lote have you re- 
sided there ? | 

Second interrogatory. Do you know anything of the practice of the 
Spanish authorities in making land grants in West Florida prior to the 
cession of Florida to the Umited States? Where you or not connected 
with any office through which said grants passed ; and, if so, where and 
what office ? 

Third interrogatory. Do you know anything of two grants, one to Ciriel 
de Morant and another to Desiderie Quina, ten or twelve miles north of 
Pensacola? If so, look upon accompanying papers shown you, marked A 
and B, and hereto attached, and state whether or not they conform te the 
prac tice in making such grants at the time. Are you familiar with the 
signatures of the parties whose names are attached to said papers ; and, if 

so, state whether or not said signatures are genuine ; state also from 
56 your own knowledge of such grants whether said grants shown you 
are such as were given to grantees In making grauts. 

kourth interrogatory. Do vou know whether the irre tae. Moran t, and 
Quina, occupied, cleared, and settled, and cultivated the lands granted to 
them, respectively ? If you do, state same as toeach of said orantees, men- 
tioning time when the lands were built upon, as near as you can remem- 
ber. 

Kifth interrogatory. State anything else you may know for the | 


— 


‘nefit 
of the }o titioners In this suit. 
KK. A. PERRY, 
A. E. MAXWELL, 
kor Peti Mioners. 


- p ‘ ae . : PS , } i ] bn , 
dé ( ross-Interrogatories It) beball oft the lt nited states to be pro 


pounded tO the , bove-m: amed witnesses. 


lirst cross-interrogatory. If you say that you are acquainted with.the 
practice of the Sp: wish Government in making land grants in West Florida, 
state whether you derived your information from the established rules of 
said Government as published, o r from the office of said Government while 
they occupied the country. State what office you occupied under the Span- 
ish Government in West F loci. j 

Second cross-interrogatory. State how long you have been acquainted 
with the two grants referred to in the 3d direct interrogatory. Were you 
in West Florida when they were made? If you say that they were made 
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in accordance with the practice of the Spanish Government above referred 


} | - =_ } | — . 
to, state whether you de rive d this knowledge trom other persons O1 not. 
7 
i 


ad eros terrogatory. Stat what was the character of the lmprove- 
’ 4 "y == } ce . . : a 
I i itiements made vy Til said o@rantees Upon the said lands: 
_ } . . 
were they temporary or p rmanent, and 1n accordance with the practice or 
‘ } . ry3. 3% ®. | 5 es ts -s 
rourt ross-1nterrogatory. teil anything else which may ve or Im- 
216 In this ease, and whien you Nave Nov veetl Spec baGLYy 
, i] byaoitt 
) > ‘ y 
Bt. DELS. 
{]. S. Dist iff ue. 
AY oT | 
Bv C. W. JONES 
PENSACOLA, FLORIDA, 
Sept. 5, LS6Y. 
that the plat within Is a correct exibdit ol the Spanish 
, ; j yy a ' » ) . 
irpents of land to Wn. Cerio de Morant and of SOO ar- 
; : : ] } to én ! ' 
pents to 1/7) Deeside (Juina, and also a correct exhibit or tne same ac- 
“ ; « } _ }¢ 7 “ , > ¥ oF 
eording to the alvision and sudbalvision OY SUPVeCYs O] the (;overnment oj 
' 
, } ? = 
WM. F. LEE, 
’ ; i ; , 
€ 23 fyndgineer a nd Sure yor 
1) lv K ) Sy, LLOWS., | 
! the 20th d M \. D. 1874, the following testi- 
. | ' , } e ; 
Vu \\ vas taken, and after belng re- 
: | - eee Slur} | >= we 4} 11e 
‘ if, C ‘ } [} \ ele) { j 1. | 
AA ocd B? 4 ea i ioe oh = Patitiuan a 7} at) 
Vorant and Laurent uF mndaon Petit not connrmation 


ot Spanish orant, 


By virtue of an order from the United States district court for the 


: ; thon 
rn aistrict ] bor rere i} he above entitled cause to me, 
a OME Be ~ tons ) wleud . : ae % — - - 
(reo. K. Wentworth, | nited States commissioner In and Tol the said dis- 
. ‘ | 4 7 , . ' j ¥ " yh *Pt be ] . : edt? » 
trict, at the city of Pensacola, upon this 29th day of May, A. D. 1874, 


} | } : ’ . } *y) \ ’ ‘ ) 
rmere cant hbetore me. the above-named parti s, by then ATTOTHe Ys, ¢ nd also 


: . . - ‘ , : . 
it rOLLOWITDS named WITHESSeS, K’rancisco Moreno ana Pete r Cronzalez, 


f ' tie , 

whnom proceeded to examine Upon the inter ogations and cross-lnter 0- 
. } 4° } . of 7 ° {* 

gwatlons hereto athxed, and the said Francisco Moreno, being’ carefully ex- 


amined, cautioned, and duly sworn to testify the truth, the whole truth, 
1 not! 

The evidence filed in the case were the several grants, conveyances, and 
plats herembetore copied, the stipulation as to heirs, and the following 


nothing but the truth, deposed as follows: 


depositions 
7 ~ > . 4° * } 
l‘o thi nrst interrogatory he answers and SAaVS ° ( ILV ot Pensacola and 


have resided thez since 1804. 
To the second interrogatory he answers and says: Yes; I know the par- 
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Hun the Supreme Court of the Wnited States 


OcToBER TERM,.1886. 


UNITED STATES, APPELLANTS, 


US, 


MATHILDE DE MORANT ET AIL... HEIRS ) No. 306. 
of Cerilo de Morant, H. Clement Mil- 
landon ef al. 


Hu the Supreme Court of the United States, 


OcTOBER TERM, 1886. 


THE UNITED STATES, APPELLANTS, ) 
vs, | 

MATHILDE DE MORANT ET AL., HEIRS } No. 306. 
of Cerilo de Morant, H. Clement Mil- | 


landon ef ai. | | 


STATEMENT OF THE CASE. 


The petitioners in the district court for the northern 
district of Florida applied for the confirmation of two 
Spanish grants purporting to have been made, respectively, 
to Cerilo de Morant and Desiderio Quina, from whom 
they claimed to have derived title. The petition was pre- 
sented on the 22d of November, 1869, in pursuance of 
the act of the 2d of March, 1867 (14 U.S. Stat., p. 544), 
which had extended the provisions of the act of the 22d of 
June, 1860, for a period of three vears. Evidence was 
presented to, and heard by, the court. A decree of con- 
firmation was made, from which the United States, in 
pursuance of the mandatory provisions of the act, ap- 


pea led ° 


This cause coming on to be heard at March term. 
1879, upon petition, answer, and proofs and argu- 
ments of counsel, now, at Mareh term, 1880, upon 
consideration thereof, and it appearing to the court 
that the Spanish Government did make and conm- 
plete the grants claimed by the petitioners prior to 
the cession of Florida tothe United States by Spain, 
viz: The grant of 1,600 arpents of land to Cerilo 
de Morant, and of 800 arpents to Desiderio Quina, 
and that the petitioners are the heirs now entitled 
to said lands: 

[t is therefore ordered, adjudged, and decreed that 
the grants of 1,600 arpents to Cerilo de Morant, sit- 
uated northwest of the city of Pensacola, in West 
Florida, at the distance of about 123 miles, bounded 
northwardly by lands previously granted to Emanuel 
Gonzalez and public lands, eastwardly and west- 
wardly by public lands, and southwardly by lands 
granted to Desiderio Quina, and of 800 arpents to 
Desiderio Quina, situated about eleven miles north- 
west of Pensacola, in West Florida, were and are 
valid grants, and the petitioners are entitled to the 
same, 

March 20, 1880. 


~ > > » @ ye 
Specification first. 


The decree is erroneous and void. because the court had 


no jurisdiction. 


(a) The record does not show that the claim did not 


come within the purvie w of section 38 of the act 2P2d Jur 
TSOO. 
(6) The alleged claimants do not represent the whole 
title to the land claimed. 
) ‘The petition is detective, because no sworn copy of 


Government surveys Is annexed to it. 


‘here was no sufhcient evidence that the alleged grants 


were grenuine, 
Specification th rd. 


The grants, if genuine, were void. 

(a) They were indescriptive grants, which, on the 22d 
of January, 1818, had not been surveyed, and, as against 
the United States, no title or right to the lands therein 
described is vested in the grantees. 

(6) If the grants were descriptive they were not located 
on the land called for in the grants, and the survey hav- 
ing been made after the 24th January, 1818, the grants 
were void. 

(c) The grants were, in any event, inchoate and imper- 
fect, and as there is no evidence that the alleged grantees 
or their privies had been in possession within the period 
of thirty years or had taken any sufficient action to en- 
force their execution or maintain their alleged claims, they 


were abandoned. 


The Act of 22 June, 1860 (12 Stat. L., 1885) con 
stituted a commission for the examination of Spanish land 
grants in Florida. (Vide Appendix A.) 

The act of 2d March, 1867, extended the term limited 


: . : ] ‘ a | . F . ‘es 
in the last mentioned act until the 2d of March. 1870. 


r ‘ i. i | ‘ . . I > } . 4 > 
The proceedines in this ease are had unde! the last- 
i 


named statute 


Neither the district court of the northern district of 


Florida. nor this court are shown by the record or the 
evidence to have had, or to have jurisdiction of this case. 
The jurisdiction is a special one, granted by the act 22 


June, 1860. ‘The act constit 


~ 


ites a commuission to pass 


upon all Spanish land grant claims (sections 1 and 2). 


whilst by the third section it empowered the commission 
to pass upon claims presented to it. The clause of the 
twelfth section, giving jurisdiction to the court under 
which this suit purports to be brought (referring to the 
claimants and their re presentatives), declares they ~ may 
at their option, instead of submitting their claim to the 
othecr or otheers he reinbefore mentioned, proceed by peti- 
tion in any district court of the United States within 
whose jurisdiction the lands or part of the lands claimed 
mav ie ynfere g2veh e@lalimer eome mithan the purvie ih or th 
The third séction includes the claims “ presented and 


passed upoh bY The COmMMtssioners, lo sustain }urIs- 


a 


Berar 
~ 
f 
pene 
ry 
. 
eee 
oe 
—s 
eae tioe 


] 
IS cif 


byb 


which the property was 
sale by marshal 
on a judgment with is void. 
The petition in 
not. in accordance wi 
tion of the act of June 22, 1860, show on fileany “sworn 


e He coverest 


~ 4] laim: la "Tt ' 
Statement 2) ne COLA LLLS i] rt ba as Supposed to be | 
A & 


by their sy b- 


is indispensabl 


(;overnment 


*h? 
aba 


the grants. Witho 


admissible without pr ot. as thi is no evidence of thirty 
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ri 


— eee ere ] . } ; TY} | ] nd ; 
years possession unaer tnem., ne whoie evidence OI 
1 
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the subject o . genuineness of the grants is found in 
the answer of F. Moreno to the third interrogatory of the 
claimants, which interrogatory and answer are 


| 6°? \. 
pa q mt) I eo 


Do you know “anything of two grants, one to Ciriel de 
Morant and another to Desiderio Quina ten or twelve 


les north of Pensacola ‘ ), look upon accompanying 


s shown you, marked A and B, and hereto attached, 


and state whether or not they contorm to the practice 1n 


4 = . . ce 7 ye? . i. >in i. ’ | » , ait . . } 
making su¢ h orants at the time. Are you tamillar with 
the sionatures ol the parties whose names are attached t 


said papers ; and, if so, state whether or not said signa- 
oe ? - 
tures are genuine; state aiso trom your own know 


Zz? , t . } 
of such grants whether said grants shown you are such 


on 
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nt 
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as were given to grantees in m: 


i } 4 } - ’ 7; = j 
Wis i} i*¢ why 1} rHey Were cr] wit | it} isi ‘ Les, { ic \ 
> } ) 
conform to the practic Yes, | n familiar with thi 
signatures of thi parties whose names are ittached to the 
+} : 7 : >: an . 
papers, and they are genuine. They are such as were 
yy “sxe ¥ cy y™ >} ve +? >? | .T Y oP see ly yg ath >] *)*2 
riven To grantees 1n MAaAaAMY erants, (ivee,., Pp. ot so. 
lt thy) oy) ‘ | . oh 7) ‘> ‘} +) iy I i » * + Fy .% ) ‘% 
L Lis AbDSWe e TAKEN Aas appieadie LO Ld pret pe Ss ill 


the record marked A and B, they do not include the 
deed of James W. Enum, Marshall (Ree., p. 12), nor of 


> 


Cerilo de Morant (pages L2and 13). The exhi 
tificate (Rec., p. 16) indicated that the originals were only 
copies found on the book of the keeper of public archives 
of West Florida. The same facts exist with reference to 
Exhibit B(Rece., p. 16, also 18 and 19). If this be true, 
that they were only copies as found on the book, the tes- 
timony as to genuineness is clearly insufficient. The 
proof in this view of the case would only be that they 
were genuine copies of the original which were not sub- 
mitted to the witness. But if it be supposed the origi- 
nals were submitted to the witness, he has not shown him- 
self competent to testify to the genuineness of the signa- 


tures, 


Nevey . 
, & ‘ . 
se 
<o 
, 
3 
% A an ~~ ; ‘ ‘ ~ = * = 
P i —_ é “ - . 
sewer = j é | ~ i i * i : pad i ons i ow | ‘ 
af : Z ~ ~ pend ~~ ~ = ' 
» ot f oo j dead > q ond pond ~ ee, cme 
ee _ ~~ j ~ deed ~— - — — ) -~e - aan 
and ~~ ong . 2 pad IN - - —_ ~ a we 
/ L — - . a os > — P -_— . outed 
- me g pd oom ~ ” = good - owed 3 al ee] 
’ a ~ a j wa 
4 a j f ae’ ~ san _ ” ° ov ~- nee tad ~ ’ ~ 
—_ Kel n - aus - = ae ‘ ete ees f = wut a] a «4 
- — os oe. - nd * . of - 
a ° mann ed gue ‘ a | al o } ~ a ed onl ~ ot — “ — 
_ . — oo —_ a 
in ~e ? :— ~ , “—_ aoa boven ws ’ ae weed 
~~ . < wo ~ ~ e se Pp se ee | 
4 “I _ 1 f > on rd od 
a “= a f ” anes ; / . oo — - o~ 
— > A — f > ms - 
— pond » - f - - _ ~ - o 4 . - — 
= ae ~e - : & at > - ~ ~ 2 rod “ —~ ad a, } 
| Lien teed “ aq ° — * 
*, 4 - — ~~ 4 A tee neat - coer . sue ~ ~ pm » ~ 
we f ~~ ~ - es ‘ ae ane . oe be a. , “~ - Y — r — ~ 
4 ~ in f ae 58 4 _ ~ 4 
e oma a -_ —_ =) = by enahed eos - A o 4 
. ow — ee _— = ~ . | — 
~ on aa, , 3 ou . erent ~ premaone pound an — 
« - wee a ° ~ - , we _ am 
— = me Gd - = “ , , - . 3 
~ an < ~ - = -. ~ be . 
, . . “ 7s > — - > > bead ” © os 
- oa f ~ ow ~ aoe puma ‘a a od oe 
ome . ~ a - ~ - « ~ _—_ f we “ vt 
~- - 
aa) aw nee  eeeead p— rn meet 
ad “ r a) - prong = 
aed — pated j , f od + a ° pont me a 
= f . pod —_ ¥ ~ ~ on - 3 oe " > f 
preene < ~n uw © aut > > © ood —_ “~" — - -. , 4 
* ou ° > — > aut P f re f ~— oe 
pmeterwe _ vue whe 2 . < ~. —_ —_ ~~ - mee ° 
— ° —) on > - - co a - * rene! se — ~- oat 
a _ = ” a“ ~ 
a . oo — ab - Y ww - ~ ~ ° 
oa ‘ oe a - 7 = — 
¥ > te a] - eet (ame —_ —< -_ on — prs ed — 
«. - ~* a , am . 
- omeew “ “ ~~ —— - one a “ . - moe és 
~ ) ” a < “ —™. = > pe _— ~y 
—_ ~ on ~ j - = -- —— r | 
powers P 4 ous ee —— ome pant - Punt eee . 
f 4 ~ 4 —_ om — ad a a a P ——a . 
= —~— “ 7 > poe Saad : a a Sant 3 ’ x 
i ° — wene — . - ~ - J = te ” ad a 
— ow - ~ ~ ~ ” — —) — . f f ed . J 
a ~~ > - _ one se 
oe 2 —_ ‘ — r Sal j + P _~ yA poe : a on - 
= r one . f ie _ ~ . 
: ‘A j - 4 . bo - — — 
, — ann f pnt . ~ * 
pene = " oe ; worn w pees - ~ a 
” wh = ~ — - ~ P -_ . ~ 
- ie - mond 
“ ~ ~ ad > = _ © < 
, j er — = o 
~ - “ - = _ = 
“es al a ~ -_— _ wr < — on 
i. ; - - - * 
~~ ts ~ ‘ = ‘ _ ~e 
¢ ‘ - oo ne _— 6 >. 
- — - f ome . a =e - _— 
é fj - ° ren P ’ - . . | 8 f = 
a. = - 4 - ~ r bp , - no 
- - “ - - rere a . — 
- > - x — _- 8 a ‘ (a aa rome seer ~~ 
2 oat : - ” J > 
A . = oe mel he - *w -= ~ 
tee “ - - ~ , ms » Boast ° r 
we - Peary oo > " eq 4 
« a one « — . promo 
“ — “~ Z 4 - out i « —< ~ 
7 ” : “ al 
» . { pone “b ie — ® ~ — 
— en ‘ soe me “ ss —_ ~—; see . 
» . . pond ° . - ome - panes at - 
— af ‘ x . ; ib f —S py SY c : = 
‘ ' we - . ~ -~ ms wee oe weer - 
- on dh ~- * ond a =e em | 
3 a ~ — eS ~ BR swe _ . f a 
. —_ = + 
» - rn _— én e onan me oto, Ff - 
“ — . ” “ a ne a = . o ~~ ~ % 
os ~ os od - . - —_ mm © = a j 
~ - . - ~ — ™ , nat » 
“ . - ~ ‘ 2 a ‘7 . yx 
+ 4 pumas ~~ “ —_ ij“ a ~ . ow ‘ 
wt —~ . —— { Nf ; 
. neal _ | > be — + 
~ a _ ’ . pa —~ os 4 oe ~ 4 ° ~ : | - 
_~ dead © ' j on pe 5 _~ 
al . Powe q pons a oe _— . 
: ° ~ “ ve ™ ee — —_ —~ ‘ ts 
a H > “ . nal ~ pond o px a > 2 aa + © pe = ws ans a. 4~s ~ J 
oe ; - ~ ~<a — — j - . - . - ‘ ae . = « 
f > : -_ a = d ~ 7 pan ow - 
: , ° eae . = = - ad = 
= _ — = 
+ <- ” ‘ , ~ . - e ~ ~ wna Pm et 
- y+ > Clem & ; 0S aw ms) S cal = 
* f - - aol pugs . meni a" 
‘ “ - j f * . ; _— = - > ~~ ~ a” en . a > a 
/ --< » « — - ial —! 
a j precones « ~ A me » amg ~ « 
vee — — + ¢ o aeet an ~ - f 
- or - — os ~ — _s —" and * ~ 
> = wow [ , —_ ~ < “ = 
ponent ~ 2 ~ 7 - Py _— ome nn a" s ann - we oe p< . 
7 _~ “ _ a nal 
— — - - Donte - f —_ ~ j f ~ —— 
~ ~ nnew o om . oy 
© pax f bes “ “ - “ » — _ a" 
j bes f eee ow “ | on nae pe ee poet 
nM woe wed satel — + A as 
+ e ° od a tobe = nm ~~ 7 won! 
- _ - -_ = P ~~ ° 
° — —_ eute * - . - en | _ “ pond —— ~ pumas 
oom ; “ Aad -— hl a ent ad prong we — ° ee = ” ad Be 
‘ wane - a md C8 - , 
—_ - pe ae . . a - ee nd - ‘. ~ ate 
_ -— _ nal me ” . - - 4. ae a f a ‘ ame 
_— me ———~ reed —_ ~ oe mee _ - 
: »* + oo _—- od - — guna 
dood « “ = - — _— ~m - “~ ~~ - * — _—_ 
: ae a  n f _t &. @ Pr * - - ac 
“ s nl - = ~~ ~ f coin — ae = ~~ - 
dean 
4 aed pon : — - a anal > ames ~ ~ — 5 - —_ oo . oC 
e . pm me our =. ° - — - “ ony vue nal 
“ < > - Z ; o pad ~ 
- <i “ eee ~ a = _ - —) ~—s 
~ i — j ~ . 
puma — j gull ~~ - r - rl oe - 4 ‘ 
- ond ~ - - sed atl eee jaan = < Z hie 2 aemtaaren — ee) 
a — 0D & - - & a - ; ' ‘ ; 
a ~ —¢ a <- a woe - —7 7 _ Zz —" ~ 
aa; — » _ -_ ‘. ? a ~~» _ — om ° aw —— 
A = és =< - puowt 
a ” - — — ed = ; - : 
wee 4 e a oo oo wed en . F a a 


. 


ie territory 


a 


~~ - 
ee a : 
~ 
: — 
; ad 
° . 
: 
f 
y 
a = 
~— 
none 
4 met 
— 
- aed 
f J 
a - 
on 
— 
= 
= = 
a 
“ 
~~ ane 
m 
~ 


wooed 


(TOV 


u_,, 


urvey might be made after the time fixed by the 
treaty; and where the grant was vague, or contained 
an authority to locate, which was executed by a sur- 
vey made before, it was valid. 


rT} } } ] } . , 4 _ ' 

‘hese cases settled that where an Imperfect grant 1s 
s e ° . F ih } 

naescriptive It does not @XISt aS a valid oyrant to land 
i => 

until it is actually located Dy survey. and such Survey 
¢ } } —_ La — 

made after the 24th dav of January, 1818, under an in- 


; . . : 3 @ , } } 
aescriptive vrant, does not vaiidate a grant and should not 
: 


They also established that a descriptive grant, which 
by survey after the 24th of January, 1818, is located on 
other lands than those described in the graat, should not 
be confirmed as to such grants. Both of the grants pre- 
sented in this case purport to have been located by survey 
on the 6th day of March, 1818. (Ree., pp. 16, 18.) The 
lication for the grant by Cerile de Morant describes 
the land as “sixteen hundred arpens of said vacant lands, 
twelve miles to the NW. of this place (Pensacola), on the 
SE. side ot the land established by Mr. Manuel (,over- 
der.” (Rece., pp. 13 and 14. 

The grant is for “the sixteen hundred acres of land that 
heasks, * * * and that the surveyor-general proceed 
to the measurement and survey, drawing a figurative plan, 
which, with the proceedings, will be annexed to this mat- 
ter.” Until the same was made on this grant, by its terms 
no land was “severed from the domain of the king. AI] 
that was fixed by it was the locality in which the future 
severance was to be made by survey. No monuments 
were referred to which defined the boundary. Nor was 


f any side given by which the quantity of land 
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aaa? 


might be located; nor was the figure or form of the sur- 
vey defined. Hence no particular land was granted, but 
only an executory agreement made that when survey was 
had the land so surveyed should be granted. 

In the case of Talley Vv. Paschal (2 S. & a $00), Jus- 
tice Rogers ruled, a warrant “ for 300 acres of land at the 
foot of Muncy Hill, on the south side thereof, including 
the heads of Delaware Run, was a vague and loose war. 
rant ;” which in Starr v. Bradford (2 P.& W., 394), was 
ruled only “to give title from the time of the survey; 
that a descriptive warrant commences from its date; a 
loose warrant from the survey, and a shifted warrant 
from the acceptance of the survey. In Laumanv. Thomas 
(4 Binney, 51) it was ruled, a warrant for “3800 acres on 
the waters of Spring Creek, within 2 or 83 mules of Nit- 
tany Mountains, was indescriptive. ” 

In Boyles v. Kelly (10 8. and R., 216), Gibson, justice, 
ruled that a warrant which called for land on the north 
side of Black Lick was not to be regarded as a shifted 
warrant because it was not located on Black Lick, but 
was a vague or loose warrant by which title was only 
vested when the survey was made. 

The application of Desiderio Quina of the 20th of Jan- 
uary, 1818, is stated to be for 800 arpens “ at the 12 miles 
northwest of this place (Pensacola), on the southeast of 
that which is established by Mr. Manuel Gonsalez.” 
(Ree., p. ys 

This 1s even more vague and loose than the former. 
[t does not, as indicated in the last clause quoted, show 
t 


whether it was to butt on lands of Gonsalez or not. nor 
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APPENDIA. 


AN ACT for the final adjustment of private land claims in the 
States of Florida, Louisiana, and Misseuri, and for other pur- 


poses. (12 Stat. L., 85. 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That any person or persons, and the legal representatives 
of any person or persons, who claim any lands lying 
within the States of Florida, Louisiana, or Missouri, by 
virtue of grant, concession, order of survey, commission 
to settle, or other written evidence of title, emanating from 
any foreign government, bearing date prior to the cession 
to the United States of the territory out of which said 
States were formed, or during the period when any such 
government claimed sovereignty or had the actual pos- 
session of the district or territory in which the lands so 
claimed are situated, shall be, and they are hereby, au- 
thorized to make application for the confirmation of their 
title to the lands so claimed, in the manner following, to 
wit: They shall file notices in writing, together with the 
evidence in support of their claims, before the commis- 
sioners hereinafter designated, within whose district the 
lands claimed may be situated, together with a brief ab- 
stract of the title of the claimant, and copies of the plats 


i « 


of survev thereof. whenever such survevs have been made 
’ . . . ’ . .. 
and are within the possession of the claimant, and accom- 
ied wit] ae _ er ae a 
panied with a sworn statement ov the ciaimant orthne iands 
: } } ° } . 7 . 
supposed to be eovered by his elaim according to the 
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legal divisions and subdivisions of the surveys made by 
the United States. if the land claimed 1S included in any 
surveys so made; and 
decisions ot the commissioners thereon. shall be recorded 
in a book kept for that purpose, a transcript of which 
shall, from time to time, be transmitted to the Commis- 
sioner of the General Land Ofhce. 

SEC, 2. And be rt further enacted, That the registers 


and receivers of the several land offices in the States of 


Florida and Louisiana, within their respective land dis- 
tricts, and the recorder of land titles for the city of Saint 
Louls, for the State of Missouri, and their successors In 
office, shall be, and they are hereby, appointed commis- 
sioners to hear and decide, under such instructions as may 
be prescribed by the Commissioner of the General Land 
Office in conformity with this act, and according to justice 
and equity and the principles hereinafter established, in a 
summary manner, all matters respecting such claims within 


the districts aforesaid as come within the provisions of 


this act; they shall have power to administer oaths, com- 
pel the attendance of, and examine witnesses, demand and 
obtain from the proper officers all public records in which 
grants of land, warrants, orders of survey, or other evi- 
dence of claims to land derived from any foreign govern- 
ment may have been recorded, and shall make a report to 
the Commissioner of the General Land Office on the 
claims so presented to them for decision, dividing said 
claims into separate classes in the manner hereinafter pro- 
vided, and giving their opinion whether such claims ought 
LO be confirmed or rejected. 

Sec. 3. And be it further enacted, That the claims so 
presented and passed upon by the commissioners, as afore- 
said, shall be by them divided in their report into three 
distinct classes, as follows, viz: 

No. 1 shall contain all claims which, in their opinion, 
ought to be confirmed, where the lands claimed have been 
in possession and cultivation by the private claimants, or 


abt , 
the said notices. evidence, and the 
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those under whom they derived title, for a period of at 
least twenty years preceding the date of filing the claim, 
permission to settle, or other written evidence of title 
emanating from some foreign government which held or 
claimed sovereignty or jurisdiction over the territory in 
which the lands claimed are situated, and where the title 
emanating from such foreign government bears date ante- 
rior to the cession of said termto ‘Vy to the United States, 

No. 2 shall contain all claivnis which, in their opinion, 
ought to be confirmed, where the lands are claimed under 
written evidence of title, as above provided in class No. 
|, but where there has been no actual possession and cul- 
tivation of the land claimed for a period of at least twenty 
years prior to the filing of the claim. 

No. 3 shall contain all claims which, in their opinion, 
ought to be rejected, whether from detect of proof, sus- 
picion of fraud based on probable ground, uncertainty of 
location, vagueness of description, or any other cause suf- 
ficient, in their opinion, to justify such rejection: Pro- 
vided, That in no ease shall such commissioners embrace 
in said classes No. 1 and No. 2 any claim which has been 
heretofore presented for confirmation before any board of 
commissioners, or other public officers acting under au- 
thority of Congress, and rejected as being fraudulent, or 
procured or maintained by fraudulent or improper means ; 
nor shall any such claim be received or considered by the 
commissioners which has been already twice rejected on 
the merits by previous boards. 

Sec. 4. And be it further enacted, That whenever the 
said Commissioner shall approve the report of the com- 
missioners in cases embraced in classes No. 1 or No. 2, he 
shall report the same to Congress for its action; and when- 
ever the said Commissioner shall approve the report in 
cases embraced in class No. 3, the rejection of the claim 
so acted on shall be final and conclusive, and the land 


by virtue of some grant, concession, or order of survey, 
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embraced within the claim shall be considered and treated 
as othe public lands belonging tO the United States, 

Sec. 5. And be it further enacted, That all claims com- 
prehended within any of the three classes aforesaid, on 
which there shall be disapproval by the Commissioner of 
the report made by the boards of commissioners aforesaid, 

be reported to Congress for its action and final 
decision thereo! 

Sec. 6. And be tt further enacted, That whenever it 
shall appear that lands claimed, and the title to which 
may be confirmed under the provisions of this act, have 
been sold in whole or in part by the United States prior 
general of the 
district shall ascertain that the same cannot be surveved 
and located, the party in whose favor the title is con- 
firmed shall have the mght to enter upon any of the pub- 
lic lands of the United States a quantity of land equal 
in extent to that sold by the Government: Provided, That 
said entry be made only on lands subject to private entry 
at one dollar and twenty-five cents per acre, and as far as 


legal divisions and subdivisions, ac- 


to such confirmation, or where the survevor 


mav be possible in 
y to the surveys made bv the United States. 
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ARTICLE VIII, treaty with spain, dated 22d February. 1819 
proclaimed February 22, 1820. 


All the grants of land made before the 24th of Jan- 
uary, ISLS, by His Catholic Majesty, on by a is 
authorities, in the said territories ceded by His Majesty 
to the United States, shall be ratified and confirmed to 
: | ) ne same extent 


> 


} 4 ] . ~~ 
that the same grants would be valid if 


remained under the dominion of his Catholic Majesty. 

But the owners in possession of such lands, who, by rea- 
* +] al x .* 

son of the recent circumstances of the opanish nation, 
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and the revolutions in Europe, have been prevented from 
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posal, on the part of His Catholic Majesty for the cession 
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of the Floridas was made, are hereby declared and agreed 


? ,¥ 


: } ° 
to be null and void. 


ot 


PMN Mey, 


en A Bet AOI 5 EN eb i eetieel 


Su prem eff on rt of the {| nited States 


& 
ee a ee che chen whe Wee © chm atee wage wane? “eee? « 


IW oO. - $< 45. 


THE UNITED STATES, Appel 


OS. 


MATHILDE DE MORANT et al. 


ant, 
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THE UNITED STATEs, Appellants, ) 
aS ‘ No. S06. 


E MOoRANT ei al. 


a 


~ 


MATHILDE D 


Statement of Case. 


This is a suit brought in the U. 8. District Court for the 
Northern District of Florida under authority of acts of 
Congress of June 22, 1860, (12 Stats., 85,) and March 2, 
1867, (14 Stats., 544,) by the heirs of Cinio de Morant, 
Laurent Millaudon, and Louis Docmine! de Morant, to 
obtain a decree confirming their title to two grants of 
land made October 8, 1817, and January 20, 1818, re- 
spectively, by the King of Spain, through Don José Masot, 
Governor and Sub-Delegate of the Royal Treasury. 

The grant to Cirilo de Morant of 1,600 arpents, with 
order of possession and survey, appears on page 15 of the 
Record; that to Desiderio Quina of 800 arpents appears 
on page 17. ‘The returns of the Surveyor-General (Pedro 
Reggio), both dated March 6, 1818, are on pages 15, 16, 
17, and 18, and the plats between pages 4 and 5. A cer- 
tified plat, according to U. 8. surveys, is between pages 
22 and 23. | 

By deed acknowledged before the Military Governor 
and Secretary at Pensacola October 29, 1818, (Record, 
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THIRD SPECIFICATION.— The grants, if genuine, were void. 
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) They were indescriptive. 
4nswer.—The contention seems to be that the grants were 
vague, and not therefore valid until the surveys, and these hav- 
ne been made after January 24th, 1818, no title passed to the 


orantees. But it has been decided by this court that as to in- 
dividual rights the treaty with Spain is to be considered as 
dated at its ratification. (United States ws. Sibbald, 10 Pet., 
213.) The surveys in this case were made in March, 1818. 


The treaty was not ratified till February 19th, 1821. (8 U.S. 
under a grant or 


Stat. at Large, 252.) The power to survey 
concession made before January 24th, 1818, existed up to the 


change of flags. 
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[he description of the Morant lands as given in the appli- 
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The description of the Quina lands was: 
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These descriptions will compare very favorably as to defi- 
niteness with the following descriptions of grants which have 
been approved by this court :— 
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United States vs. Kichkard, 9 et., 470. i license to con- 


struct a water saw-mill, on the creek known by the name of 


Pottsburg, bounded by the lands of Strawberry Hill, and this 
tract not being sufficient, I grant him the equivalent quantity 
in Cedar Swamp, about a mile east of McQueen’s Mill. 


In this case the concession was made in 1817.: while the 
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United States vs. Huertas, fd., 488. Five thousand acres, 


] ] “Tara? — lac o Tf Cala at 1 Bh } 4 
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on the west by the river St. John’s. 
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The surveys were made September roth, 1818, and May 


31st, 1820. 
3 1st, 
United States vs. Gomez, ld., 477. Twelve thousand acres 


of land on Jupiter Island,in East Florida, for which a conces- 
sion was made by Governor Estrada, on the sixteenth day of 


July, 1815. 
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appears from the identity of the grant, and the survey 


The objection to the Quina grant is that in the 


ligation it is stated as south-east of land of Manuel Gon- 
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salez, while the survey makes it south-east of this land but 
with Morant’s land intervening. This is a discrepancy that is 
no discrepancy. Especially so since the very directions of the 
Spanish authorities, under which the grant and survey were 
made, required that the surveyor should select the lands out 
of .he vacant royal lands at some point south-east of lands of 
Gonsales. 

(c.) The claim is barred by laches. 

Answer—A sufficient answer to this is that the Congress 
of the United States passed the acts of 1860 and 1867 ex- 
pressly to cure defects in land titles or in remedies for their 
enforcement arising from previous neglect to assert them. 


It is idle to claim an equity in favor of the United States 
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I... p. 475), the sum of $1,112.75, being the amount paid 
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him under (general Order No. io, issued D\ the “i CreLtaryv 
ot the Navy May 23, 1886, was dedueted from the set- 
tlement made in his favor. 
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The following is a copy of said general order : 


‘ , . ; 
GENERAL ORDER, |} NAVY DEPARTMENT, 
No. (75. May 23. 1866. 


in view of the call for increased 


Congre¢s having 
compensation to officers of the Navy, repealed the law 
which pryhibited any allowance to them “ for rent 
of quartefs or to pay rent for furniture, or for lights 
or fuel, de., Xe.,” the Department, in order to pre- 
vent a recurrence of the irregularities, abuses, and 
arbitrary fallowances which occasioned the prohibi- 
tion, deenys it proper to establish a fixed rate of com- 
pensationfin lieu of the extra allowances which were 
prohibited by the law now repealed. Accordingly, 
from ssi aithaw the first day of June proximo, offi- 
cers whotare not provided with quarters on shore 
stations = be allowed a sum equal to 334 per centum 
of their pay in lieu of all allowances, except for 
mileage dr traveling expenses under orders; and 
those pre rided with such quarters, 20 per centum of 
their pay fin lieu of said allowances. 

The a of March 3, 1865, having increased the 
pay of mijishipmen and mates, the allowance hereby 
authorized will not be extended to them. 

GIDEON WELLES, 
' Secretary of the Navy. 

This deduetfon, in view of the decision in- Philbrick’s 
Case (120 Uy S., 52), was erroneous. The judgment, 
therefore, of the court below’to the amount of $1,112.75 
Is not disputed 

But it is contended by claimant that the allowance for 
commutation ( ft quarters, etc., under General Order No. 
75, was part of the pay of officers of the Navy, and that, 
as he is entitlefl to the benefits of the longevity pay act 
of March 3, 1883, supra, the further sum. of $206.04 
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would have accrued to him under such general order 
when in foree, had he at that time been credited with his 
prior service. ‘That 1s to say, it is claimed. that the per- 
centage of pay allowed as commutation for quarters, etc., 
under said general order should be made, not upon the 


— 


pay actually received by claimant under existing laws at 
the time the payment was made andthe order in force, but 
also upon the increased pay which he has since been al- 
lowed under the longevity pay act of 1885, upon which 
basis the further sum alleged to be ‘due claimant would 
be, according to the calculation of the accounting officers 
of the Treasury, $206.04. Parallel facts were before this 
court in the case of Philbrick vs. U. S. (21 C. C., 411: 
120 U.S., 52). 

In the Philbrick Case the amount in controversy was 
made up of two items, viz: $166.50 (like $1,112.75 in 
the present case), allowed and paid claimant for commu- 
tation of quarters, ete., and $45.38 (like $206.04 in the 
present case), the additional amount claimant would have 
been paid had the additional pay accruing under the act 
of 1883 been then authorized, and commutation for quar- 
ters, etc., been regarded as part of the pay of such officer. 

It was urged in the court below, on the part of the de- 
fendant, that the amount allowed for commutation of 
quarters, ete., under General Order No. 75, supra, was 
ho part of the pay « the otheer ;: that the pay to which 
the officer was then entitled was simply adopted as a basis 
upon which a calculated percentage would denote a fair 
amount at which such commutation should be made, 7 

[t was contended in the court below by claimant that 


this question had been considered and decided in the Su- 
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BRIEF OF ARGUMENT 


The facts presented to the eourt in the ease ot Phi/- 
brick vs United States | 120 [ S 2 ) and the Case al 
bar are of like character 

In the deeicd dl Case it Was contended Of} the part ot the 
defendant that-General Order No. 75, of the Secretary of 
the Navy, Supra, Was unauthorized and illeeal, If the 
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position of the Government had been sustal 
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tion as to eitner items of the account wout have been 
> 7 ' ¥ ' ; 
settled, for the reason that, had the general order been 
= 1 jillecal :' , t | } lay rac 
qeciaret mievait ana unauthorized, any ialms made DY\ 
— or t} . _ nid 4 ie | 
Virtue thereot wouid necessarily tall. 
Fe 3 | tr] , i , . 
lit rhe COnVerss* Q)i Lite DrOpPOSILION is i i Lit 
ray : ' car } 
he basis of the claim to the different items is not the 
1 i = ( H 2) | = - 
same, Lhe claim tor S169.900 1n the ease of Fbiibriek 
y ry o> — » | . ' . t 
ind $81,112.75 in the ease at bar bea nniy an ineidental 
relation tO bine construction oF th rOne VITV DAV act Ol 
> pe) 4 ej 3 Re. » ’ ] 
1883 (22 Stat: L., 474 During the operation of said 
| i } { | | | 1] 
vyeneral order the CCOUDTS tr omeers WIth such aliow- 
. } } } ] ; 
ances meciuded In the settiement were paid, th VALlaIty 
> ; ; 4] } ? 
of the order, the allowance, and settlement not eine then 


as the tongvevity pay act was passed as 2 eclause mn tii 
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haval appropriation Olli OF That yeal 2 Stat. L., 473), as 
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[It was admittéd by the accounting officers of the Treas- 
was entitled to the benefits of this act. 


as claime — said (general Order No. 75 was 
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d, and payments made thereunder 


LL horized ATi 


Were erroneous 


‘he amount of such payments were 


| ° ’ he y . . 
thneretore deduct 2 frrom the amount admitted to be que 


| : : : : ih : * +} Av) ‘ } 
claimant in the ‘application to him of the longevity pay 
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Lhe right le accounting otficers to make such de- 
; 4° , « . " a " *y 
duction was by this court in the ease of Phii- 
Orrick, : aig en 

Harlan, J.. rehdering the opinion of the court, states 

| 


that the item of? $169.50 is the only one disputed in the 
appeal. { 

The opl inion by the court was to the ettect that said 
reneral order ‘ A wll in accordance with the construction 
which the Exee itive Departments, for many years prior 

1835, placed pon the various statutes relating to the 
naval ests ablish mre ‘nt and defining the power of the Secre- 
tary of the N Navy. A contemporaneous construction by 
the officers uponywhom was imposed the duty of executing 
those statutes is fentitled to creat weight: and since it is 
not clear that that construction was erroneous, it ought not 
now to be of drs (See Hahn vs. United States (107 
U.S.. 105). Brow) vs. United States (118 U.S... 571), and 
authorities cit ed‘in each case, 

[t is not deniéd that the validity of the claim of $45.38 
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ourt on appeal in the case of Philbrick v. 


was before this 


See a == ee ae . 


a 


United States, supra, but the arguments of the counsel on 
both sides were especially directed to the consideration of 
the validity of said General Order No. 75. Although 


: 


judgment was rendered by this court for the full amount 


ol the claim embraced in both items, the peculiarities ot 
the smaller item were not discussed by counsel nor referred 
to in the opinion rendered. 

The smaller items of the aceount, viz, $45.38, in the 
Philbrick Case, and $206 04 in the case at bar, present 
other and widely different questions from those considered 
by this eourt in the Philbrick Case, 

The question there considered involved not only the 
validity of General Order 75, but whether, after payment 
of the amount allowed claimant, the Second Comptroller 
had authority to open the claim upon the ground of error 
arising from mere mistake of law, or whether errors in 
accounts so stated, closed and settled by payment, can be 
corrected otherwise than by regular judicial proceedings 
instituted for that purpose by the United States. The sum 
of $206.04 in the case at bar is not for deduction on ac- 
count of money paid by virtue of such General Order 
No. 75, nor an allowance under and by virtue of the lon- 
gevity pay act of 1885,supra. That claimant is entitled 
to such allowance is denied. 

The allowance for commutation of quarters, etc., was 
no part of the pay ot naval officers. The pay of naval 
officers is fixed by statute. The Secretary of the Navy 
has no power to increase or diminish it. The powers of 
all officers from the President down are limited by law 
( Floyd’s Acceptances, 7 Wall..677: United States vs. Alez- 
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FrPOSS tor such objects us those involved in the allowances 
} . ; ir ] _ _ | ' a it er i nein 4 

mere ih ¢ Ispute MaVINnge peen Irequently exercised Prior TO 
1835 without objection by the legislative braneh of th 
+ . } 

Government, and since that act, as well as the one of 
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1866, is an implied recognition of the practice established 
in the Navy Department prior to 1835, we are not dis- 
posed at this late day to question the validity of the order 
of May 23, 1866.” 


It is not expressed or implied in the opinion renders 


ler Order 


; Sea al : , 
in the Philbrick Case that the allowance paid un 
. ond i ry‘ gee 
No. 75 should be regarded as salary. The power of the 
Secretary of the Navy to increase or diminish the pay of 
~ | . os > } r x > > 
naval otheers 1s not recoo nized. he extreme LImIt ol] 

. . . . . . i. ; ‘ 
the opinion is in the recognition of the power of the See- 
retarv of the Navy “to establish rules and regulations for 
ee eee en ey ma 9 een 
the apportionment oO tine 1m et apart Dy Conger in 
eross for such objects as those Involved in the al 
for quarters, ete. The pay of the officer was made from one 
appropriation ; such allowances from anoth¢ rappropriation, 

. } 
In making such allowance the statutory pay was rewarded 
" " ' . . ' . 

by the Secretary of the Navy as a convenient basis upon 
which to calculate a percentage. 

Th hve OO] ee C4] pag Teer 

fhe allowance of Ody Pel cent. oF the pay tnen adjusted 
was In lieu of actual expenses Incurred, , Such allowance, 

mere 

to be justified, must have been warranted by the a 
priation 
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[t is not pretended that the actual expenses ot the otn- 
or wets sok eestrad be Givdtiaan % iain tin 
cer were not covere Vy the aliowance, AX penses NOt In- 


cluded in the general order No. 75, such as travelin 
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Supreme Court of the Cited States. 
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October Term 1887. 


THE UNITED STATES. Appeti NTS, ) 
vs. . No. 1088 
ROBERT W. ALLEN. Appetier. 4 


Appeal from the Court of Claims. 


BRIEF FOR APPELLEE. 


The question in this case is whether appellee is entitled, 


in the settlement of his account under what is known as 


me 


the longevity-pay clause of section 1 of the Naval Appro- 
priation Act of March 8, 1883, (22 Stats., 473,) to the lon- 
gevity increment on his 384 per cent. of salary allowed in 
lieu of fuel, quarters, &c., under Navy General Order No. 
75, of May 23, 1866. 


i. 


y . . . . : *,f7 , . 7 - . 
The case, so far as it goes, is identical with that of United 


¥ I ° nd ° | 2 I ° ‘ , = j a + . . 
states 2. Philbriek, in which the 1udo@ment or the Court of 


wes 
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Claims was athrmed by this Court. (120 U.S.,. 52.) 


ry ,* , — , | . ' . - i] . | } + ony . . 7. 
he dispute here 1s whether the smaller of the two items 
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sidered by the Court. and, if not. whether it does not stand 


4h ha lar » Sham a Pana 
on a different footing from the larger item, [t being con- 
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ceded that the accounting othcers had no authority to de- 


} } -- <7 > je “Lf . , j 
duet the larger item—representing money actually received 
from 1866 to 1870. under General Order 75—it is contended 


. ‘ } . . 1} » 3 ¢ | iA mr 4 } r 
that it does not follow that the smaller item should now be 


allowed 
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UNITED STATES SUPREME COURT 


THE SCHOONER ‘** MAGGIE J. SMITH,’ ROBERT G. 
DUN, et al., 


aa fa : j Fa 
{ la A200 Séd Ve la fA fie hla sid ov 


Against 


SAMUEL H. WALKER et al., 


BRIEF FOR CLAIMANTS AND APPELLANTS 


WM. W. MACFARLAND, 


. . y ; s* 7 i 
( /7 (‘ounsel Jor . | PpPet fe LeOtS 
. a | 


NEW YORK 
DOUGLAS TAYLOR, LAW PRINTER, 89 NASSAU,STREET, ¢ 
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UNITED STATES SUPREME COURT. 


The Schooner ‘*M AGG TI A SMITH. 
RoBERT G. Dun, ef al.. 


Claimants. Appellants, , 


SAMUEL H. WALKER ef ail.. 
Appellees. 


i, 


The libel in this action was filed in the District Court ol 


; 


Marvland by Samuel H. Walker and others, the owners 
of the schooner ** Enoch Robinson ’’ against the schoone} 
‘*Mageie J. Smith’ to recover damages for a collision 
which oeeurred on February 26th, 1883, on the high seas 
off the coast of New Jersey, by which the ‘*‘ Robinson” was 
sunk. 


The District Court rendered a decree finding the ‘** Rob- 


inson’’ in fault. 

An appeal was taken to the Circuit Court, which reversed 
the decree of the District Court and found the ‘‘ Smith” 
in fault. From that decree the present appeal is brought 
by the owners of the ‘‘Smith.’’ It is presented to this 
Court on the pleadings in the District Court and the find- 
Ings of the Cireuit Court alone, together with three excep- 
tions on special questions. 


No opinion was filed in either Court. 
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he evidence and the allegations. And as this Court 


not the evide ace before it. it must of course look 
the allega tion’ to see whether the finding of the 


‘ourt is eorrect. that the statements in con nection 


wit! I thee vid el ve Bhow t ha [ t the vessels wereapproach 


ing *‘end on or nearly end on 
| *?} t +7 Be: \ . tin ‘i, » a , > : 
I nes now to (LIOTIS, We TG tile LOLLOWTNY 

r 1. } 

fo be thes alah: 

he “Sm ith ° Wiis salle on n southwest eourse 
fol. 21), and Robinson on a northeast 
COUTSe (fol. oy 
ryN ie | 4 » = — ; > | | } 
“he ° ‘Robinson fF ii@nt on the lee (starboard ) 


about LWo al 
{ 


bow, and immpdiately afterwards ‘both the red 
nd green ligh{s were seen on a vessel approaching 
and | about twq and a half miles off’? (fol. 3) and 
the ‘** Robinsow’s”*” wheel was immediately) ported, 
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after which only the red light was visibl 

The “ Smith}? on hei part, saw ‘‘a Licht bearing 
nts her starboard bow which. 
V\ hen looker a iia the olasses. was discovered 
to be a red lteht on the ‘* Rovinson’’ about two 
miles distant { but, immediately on the color of 
the hght som: ¢ discovered, the same was shut in 
and a green fight appeared bearing about the 


arboard bow of the 


os 


same direction on the s 
‘Smith.’ * %* The ‘tt Smith’’ continued to hold 
her course southwest and said green hght con 
tinued to bearjon her starboard bow and to draw 
more on that bow as it approached and when said 
two vessels qame within one-half to one-quarter 
of a mile of Fach other, the green light of the 
‘‘Robinson’’ {still bearing so far over the star- 
board bow of fthe ‘‘Smith’’ as to indicate clearly 
the intention to pass on the starboard side of the 


2” eer sa ee owe 


etosarenbalchateddeatd 


‘“Smith,’’ the latter vessel in order to enable the 
** Robinson’’ to do so with perfect safety slightly 
starboarded her helm ’”’ (fol. 21). 


(7.) Now it 1s entirely manifest that, on these allega- 
tions, the two vessels were not approaching each 
other in such a position that each saw both the 
side hights of the other. 

The ** Robinson” says she first saw @ light on 


a? 


the lee bow, that immediately after two hghts 
were seen about two miles and a half off, and she 
immediately ported and then saw only the red 
hehe. 

The ‘**Smith” says she saw the red light of the 
* Robinson” two points on her starboard bow two 
miles off, which immediately shut in and showed a 
gvreen light having about the same bearing. 

There seems to have been a time when, fora 
brief space, the ‘‘ Robinson”’ saw two tights, hav- 
ing previously seen a hight, and immediately after 
the red hight alone. 

There seems also to have been a time when, dur- 
ine thechange of the ‘* Robinson’s’”’ hghts from 
red to green, both of her lights must have been 
visible from the ‘‘Smith.’’ But there is nothing 
from which the conelusion can be drawn that these 
two times were identical; on the contrary, it would 
seem thatas the lights of the ‘*‘Smith’’ were seen 
‘on the lee bow”’ of the ‘*‘ Robinson,”’ the ‘* Rob- 
inson’’ could not then have been heading for the 
‘Smith’? And as the lights on the ‘** Robinson ’’ 
were seen ‘‘two points on the starboard bow”’ of 
the ‘‘Smith,’’ the ‘‘Smith’’ could not then have 
been heading for the ‘* Robinson.”’ 

This is not the case, which sometimes occurs, 
where two approaching vessels claim to have seen 
each other on a different bow. and where the alle- 
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seen from each other. thev were about two mules 


apart.”’ 
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It mat } erefore, whether the Cuireuit 
(court gave a erroneous interpretation to the 
words ‘‘end early end on,’’ or whether it 
overlooked the real effect of the statements Upon 
which this finding was based. In either event 


there was manifest error. 
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Third Point. 
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ind that *‘‘ when the vessels were 
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it has found that dhe wheel of the ** Smith’? was put to 


{ 


starboard. Wher thtat was done it has not found, 

It has found that ‘} the starboarding of the ** Smith ** was 
the direct cause of the collision.’ 

Moreover, While if has found as a conclusion of law: 


that 


found 


» ‘Smith’? was in fault for not porting, it has also 
‘that the * Shith * was in fault for starboarding, 


and that fis was the immediate cause of the collision’ 


(fol. 9Q) 


: 
This was error. ' 


“2 


We are surefy relieved from considering whether 
the finding that the ‘* Smith’? was in fault for not 


f 
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porting was error or not, because on these findings, 
if it were a fault, such fault was immaterial and did 
not contribute to the collision. The cause of the 
collision the ‘‘direct cause’ the ‘*immediate 
cause,’ was the starboarding. 

We consider then whether such starboarding was 
a fault. 


We may infer perhaps that the Cireuit Court 
intended to find that the ‘‘Smith’s’’ wheel was put 
tO starboard when Lhe wit Robinson 2 was first SPER 
feo miles away. 

Now, whether that was a fault must depend upon 
what lights were then visible and their position. 

And turning to the allegations of the pleadings, 
which is a// we have to look at, we find that there 
was then visible to the ‘*Smith,’’ two points on her 
starboard bow, a red light which immediately 
shifted to a green light, which thereafter remained 
visible. 

We cannot believe that this Court would hold a 
navigator in fault for turning his vessel farther away 
from a vessel which, by the movement of her lights, 
at the distance of two miles, showed that she was 
turning away from him. 

In the case of The Adriatic, the navigator on 
the steamer saw'a green ght two points on his star 
board bow. Hle held his course, and was held not to 
have been in fault for so doing (107 UL. 8., 512), the 
Court saying -** The character of the approaching 
vessel was not known, nothing but her light being 
seen. But whether she was propelled by wind or 
steam, the steamer pursued the proper course to 
prevent the danger of collision.” 

A fortiori, would the navigator have beea free from 
fault in starboarding, for that would carry his vessel 
farther away from danger. 
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f The Elizabeth Jones (112 U. S.. 


exactly such a situation as this, 
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his case ot ‘The Elizabeth Jones seems To he an 
almost ide ntical case with the present one. And if 
ont sare this Court in accordance with the 


District Court instead 
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words); let us Assume that the starboarding was not 
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when the 
vards. 
The referenge in the finding to the allegation of 
those on the Smith’? as to the reason of their 
epnceescartt yr) perhaps indicate that the Court 
intended to base its finding upon that allegation. 
But if so. we stibmit that in fairness the whole of the 


allegation must be taken together. And taking it . 


nee (fol. 21), it is that the starboarding was ni 
when t « Robinson’ > was first seen. but was att 
the * ea, Tht i, from a distance of two miles; 
ipproached sof ithin one half to a quarter of a mile, 
during the bpl of which approach she had been 
exhibiting Orpen hieht only, on the starboard bow 
of the “Smith? 

But seen under those circumstances the Court 
ould not hol4 a navigator to be in fault for star 
boardin ) jrboa ling would be a wise measure of 


(7.) Wehave said, and we think. that we are not called 
on to consider whether the failure of the ‘*‘ Smith” 


to port ‘‘ when ‘the ‘ Robinson’ was first seen,’’ was 
a fault or not. 

sut we may as well say that in exactly such a 
position of the vessels, viz., a green light showing two 
points on the starboard bow, the course of the 
‘Adniatie’’ in failing CO port was held to be free 
from fault. And although the ‘* Adriatic’? was a 
steamer, the reason given by the Court for its so 
holding, covers this case just as well as hers. And 
the same was held to be the law in the case of the 
* Khizabeth Jones,’*> where the same contention was 


made (112 U. S.. 525). 


Fourth Point. 


But it may be said, that the facts alleged show that the 
‘*Smith’’ must have seen the twol'ghts of the ** Robinson ”’ 
during the interval between her seeing the red heht and 
her seeing the green. | 

But if she did, still we claim that the Smith was entitled 
to the tinding of law embraced in the first bill of exceptions. 

Kor the circumstances referred to in the finding must be 
the circumstances alleged by her. And in considering this 
bill of exceptions it must be taken that the navigator of the 
‘Smith,’ at the distance of two miles, saw the two lights 
of the *‘ Robinson,’’ the red one of which immediately dis- 
appeared, leaving the green one alone visible. 

Now, in collision eases, as in all others, a man is entitled 
to be ‘judged by that which he hath, and not by that 
which he hath not.” What the navigator of the ** Smith” 
saw, he was entitled to act upon. And if he did act prud 


(Lp whint he did See. such aetion of fis Cnnnol Ly 
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found as a fact on the evidence 
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raat the two hlents — Robinson nor onivy came 


sight but continued in ysight so lone that the navigator of 
~ could haye seen them and taken the appro 
priate manceuvre, but that he did not see them, there would 

round for holding that the ‘‘Smith’’ was neeligent in 
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1 from which a faulty 
lookout could be infeifred, because the ‘* Smith’ saw the 
Robinson’ two mileyaway, but there is a specifie finding 
that the cause, the digect cause, the immediate cause, of 


ce 
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itv lookout. but ra change 1 the 
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Now, that change of fhe wheel would be negligent or not 
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Oo igator of the ‘*‘ Smith’ saw. 


according to what the yar 
The lights are the sp¢ech of a vessel at night. The lights 


of the ‘‘ Robinson,”’ shpwing first red only and then green 
only (with both the red and green lights visible in the 
interval). said tothe navigator of the ‘‘ Smith.’’ ** The ‘ Rob 

ison’ is turning away from vou.”’ It seems impossible that 
the navigator of the ‘* §mith’’ can be held by this Court to 
have been negligent inp that he thereupon turned away 
JTO fé Lhe Robinson. ' 

If, therefore, the tinfe when the ‘* Smith’ starboarded 


her wheel be taken ag being when the vessels were two 
miles apart, it seems tofus that the appellants were entitled 
tosuch a finding of lawas they requested, and that the 


s 


refusal to find it was erzor 
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Fifth Point. 


Whichever of these vessels ran across the course of the 
ther was in fault. 

rey) lieht which the libel of the s Robinson — i1ile@wes that 
she first saw on the **Smith’* must necessarily have been 

There are certain findings of the Court and allegations of 
the ** Robinson which render this absolutely certain and 


be \ ond all question. 


Ist. The finding that the ‘*Smith’’ was headed south- 


2d. The finding that the *t Robinson’? was headed 


northeast. 


3d. The allegation of the ‘‘ Robinson’s’’ libel that 
she saw @ heht on the lee bow. 


With these three elements fixed by findings and allega- 
tions of the ‘* Robinson’”’ it is impossible to put the vessels 
in any other position than that shown on the diagram 
annexed, or for the ‘**‘ Robinson” to see any light except 
the green hight of the ‘‘Smith.’’ And in that position the 
vessels are not end on so as to involve risk of collision, 
because if both vessels had held their course they could not 
possibly have come together. 

Add to this the allegation of the ‘* Robinson”’ that ‘*im- 
mediately after’? seeing a light on the *‘Smith”’ ** both the 
red and green lights were seen,’’ and that the ‘‘ master of 
the ‘ Robinson’*® immediately ordered the helm of his ves. 
sel to be put a-port, which order was obeyed, and the red 
light of the approaching vessel alone became visible.’’ 

The green light of the ‘‘Smith”’’ being thus displayed 
to the ‘‘ Robinson,’’ and then both lights and then the red 
light alone, one of two things must be true. 
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Clearly the 


r she says that she ported as soon as the 


rse two points to the 


‘ 
to. east} north east, and ran on that course 


‘‘Smith’? made any 


starboarded;agreeing with the allegation of the 
° that she starboarded ‘‘ when the vessels were 
one-half to ome-quarter of a mile of each other” 


rom that time thethelm of the ‘‘ Robinson”’ was put 


hard-a-port, making Ktill more easting for her, and the 
helm of the ‘‘Smith’f was put hard-a-port, checking her 


easting. 
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Hlere, then, we have a demonstration that the collision was 
brought about by the departure of the ** Robinson from 
the northeast course on which she was steering to a course 
ot east northeast, which carried her from the west side to 
the east side of the line of the ‘** Smith’s’”’ approach. 

In thus crossing the line of the ‘*Smith’s’’ approach the 
‘* Robinson ’’ would see just what she claims she did, v1z.: 
tirsta hght (which must have been the green heht), next 
both lights, and then, if she kept on far enough, the red 
heht alone. 

Now, a mathematical calculation will show at once that 
if these two vessels, heading one northeast and the other 
southwest, at the distance of two miles, were each two points 
on the other's starboard bow, and Kept their course, the) 
would pass each other at a distance of over 4,000 feet apart 
[lf one pont on each other's starboard bow, 2,000 feet apart, 
Ifonly halfa point, they would still pass 1,000 feet apart. 
Pat them halfa potnt, or at most a point, and the ** Robin 
son must have made from 1,000 to 2,000 feet weare casting 
than the ‘**Smith’” did, whieh she would make, with he 
change of course of two points, in from half a mile toa 
mile, 

Hlere again we have a demonstration that, giving the true 
meaning to the phrase ‘‘end on or nearly end on,”’ these 
vessels were not so meeting, and that but for the change of 


course of the ‘* Robinson’’ there would have been no 


colfision. 


Sixth Point. 


In the second bill of exceptions the Cireuit Court is stated 
to have refused to tind the proposition of law requested, not 
because the proposition of law was erroneous, but ‘** because 
the findings of fact found by the Court do not raise any 
such question of law’’ (fol. 37). 


| : 
». The Cour¢ found that those in charge of the ** hob 
inson ** pereei¥ed that the **Smith’’ was falling off ana 
proaching in dangerous prox- 


that the vessels were ap 


imity. 
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.% ry ? ” * | 
3. The Court found that the ‘* Robinson's wheel 


A 
was then put hard-a-port. 
} 
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Now, an examination of the request to find will show 

; » Ree 

that all the above facts and no others are embodied in it. 
And surely on those facts the question of law is presented 


} 7 . ’ . | 
as TO what Was thr autv of} the om Rovinson unde} those 


circumstances, ‘ 
Furthermore, 1 pvould aiso seem to be the law that under 


fhat the ** Robinson’ saw that a 


tet | ‘ ¢ 


those CLYCULTSRIUNCS, v) 
vessel, which had pPeen coming so as to pass to port, was 
falling off so as tp pass to starboard, and coming tin dan 
ReTOUS proximity; the ‘** Robinson should either have 


starboarded Or ui fenst Kept her course She should have 
} 


‘ 
vessel in the effort (which she saw that 


assisted the othe 


} 


¥ 
‘ 


other was making) to avoid the collision, by herself star 
boarding, or at Joast have done nothing to hinder such 
effort, by Keeping her course, instead of attempting to 
thwart it by porting. 

The Court might have said, ** There are facts which show 
that such change Was nota fault” (as, for instance, that the 
change was ir exfvemis); or * There are facts which show 
that that fault did not affect the collision.” But it has not 


found such facts. ' 
di. 
f 
| 
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LO 


t has oni refused oO find the conelusion oft law hbecnrise 
it considered that, on the faets whieh it did tind, sueh 
question of law did rat PINE 


We stbmit that this was erro) 


Seventh Point. 


[It may be argued that we have no right to discuss the 
meaning of the finding of the Court that the vessels were 
meeting ‘‘end on or nearly so”’’; that the Circuit Court has 
found that the two vessels were approaching each other 
‘fend on or nearly end on,’’ and that, whatever be the true 
construction of those words, such as been found to have 
been the actual position of the vessels. 

But we submit that so to argue is to expunge the plead 
ings altogether, and to reverse the rule heretofore quoted 
from the opinion of this Court in the case of the ** Adriatic ”’ 
that the findings are to be considered ‘in connection with 
the pleadings.” 

Looking at the pleadings if is plain that no such case 
was alleged on the part of the ‘** Robinson” as that the 
VeESSelIS Were rpprovehing each other ‘Send on ar nearly end 


In the free menninge of those words, or that the col 
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On 
sion was caused by any failure on the part of the “Smith” 
to obey the rules which govern the navigation of vessels so 
approaching. 

On the contrary, the allegation is that the vessels after 
having run three or four minutes (not each seeing both 
hehts of the other, but) each see ING Oney lhe red light of 
the other, the “Smith” fer starboarded. And then is 
the first time that the *‘Smith’”’ is charged to have made 
any change of course. 

Unless, therefore, it is to be held to be the rule that in 
these cases, allegations are of no Importance, and that a 
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has done, bear In nfind how important the allegations of the 
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i collision Cases have alwavs been held 


i 
to be In the English Admiralty, as Is well Known, such 
all tions are by mule of Court required to be made at the 
outset (called the Preliminary Lect) and are sealed up till 
the trial 
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Eighth Point. 


The appellees excepted to the refusal of the Cirenit Court 


fo slen a separate decree against the claimants of the 


‘Maggie J. Smith’* directing them to pay interest on the 


amount of the stipulation from its date (fol. 41). 
This Court in the case of the ‘*Seotland” (118 U.S. 


Supreme, 507), held that ** the allowance of interest by way 
of damage it 


» enses of collision and other enses of pure 


damauve as well as the allowanee of costs is in the diseretion 
of the Court.’ 
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IN THE 


SUPREME Court oF THE UNITED STATE 


ROBERT G. DUN AND OTHERS, 
CLAIMANTS OF THE SCHOONER MAGGIE J. SMITH. 


d 1 pp llanis, 


SAMUEL H. WALKER AND OTHERS, 


Appellees. 


OCTOBER TERM, 1884. 
sé sé 1887. 


Brief of Claimants of Schooner Maggie J. Smith. 


The libellants, who were owners of the schooner Enoch 
Robinson, and the petitioners, who were owners of property 
on board of her, filed libels and petitions against the Schooner 
Maggie J. Smith, to recover damages, resulting from a col- 
lision between those vessels, to an amount largely exceeding 
the value of the Maggie J. Smith and her freight, pending at 
the time of the-collision. Thereupon the claimants of the 
Maggie J. Smith instituted proper proceedings, in accordance 
with the Admiralty Rules 54, 55, 56, 57 and 58 of this Court, 
to obtain the benefit of the limitation of liability, provided in 
the third and fourth sections of the Act of Congress of March 
8, 1851, entitled; “An Act to limit the lability of ship owners, 
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Sixth. Those in charge of the Maggie J. Smith, in order, as 


they allege, to give the Robinson a wider birth, starboarded 
the wheel of the Smith, and the wheel of the Robinson was 
put to port almost :immediately after the position of the 
Smith was discovered. 

The Cireuit Court did not find whether or not the Robinson 
was on the Smith’s starboard bow. It found that those on the 
deck of the Robinson alleged that they saw the Smith ‘‘nearly 
dead ahead,” so that the Robinson may have been, according 
to that sinding, on either the starboard or port bow of the 
Smith. Since the Robinson was seen, according to the allega- 
tions of the Smith’s crew, on the starboard bow of the latter, 
and the Smith was seen nearly dead ahead of the Robinson, 
but not dead ahead, the fact must have been and was that the 
Ltobinson was on the Smith’s starboard bow. The libel on 
behalf of the Robinson in fact alleges that her lookout report- 
ed a light on her lee bow, which was her starboard bow. 
Taking this allegation in connection with the finding, the 
vessels being On directly opposite Or parallel courses, the 
Robinson’s green light must have been and was seen by those 
on the Smith over her starboard bow. *This was the conten- 
tion below on behalf of the Smith, and the Cireuit Court has 
not found against this contention. If the findings of -facts 
were full, they would have shown that the Robinson’s green 
light was seen on the Smith’s starboard bow, at a distance of 
two mules apart. This is made further apparent from the 
findings, viz: that the Robinson ported her helm, then hard- 
a-ported her helm and then let oO her spanker sheet; after these 
movements the vessels could not have collided, unless the 
Robinson had previously been on the Smith’s starboard bow. 
And so the two vessels were sailing ‘“‘green to green,” which 
1s always a safe position. 

Even if they were nearly dead ahead and on directly oppo- 
site courses, if the green light of each vessel was seen over the 
starboard bow of the other, there was no danger of a collision. 

1. The Cireuit Court was in error when it found, as a fact, 
that the vessels were approaching each other end on or nearly 


so, and on courses involving risk of collision. 
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October Term, 1884. 


No. 1004. 
ROBERT G. DUN AND OTHERS. 
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SAMUEL H. WALKER AND OTHERS, 


No. 1230. 
SAMUEL H. WALKER AND OTHERS, 


ROBERT G. DUN AND OTHERS, 
P L pp lf CS. 


Brief of Claimants of Sehooner Maggie J. Smith. 


The libellants, who were owners of the schooner Enoch 
Robinson, and the petitioners, who were owners of property 
on board of her, filed libels and petitions against the 
schooner Maggie J. Smith, to recover damages, resulting from 
au collision between those vessels, to an amount largely 
exceeding the value of the Maggie J. Smith and _ her 
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Chis Court has said, in a similar ease, “our amended rule 
6 allows a motion: to aflirm to be united with a motion to 
adisMmiss, his imys1es that there shall appear on the record 
mapa ivy? + _ ‘| i ° hh 1 a} ’ 
Somme COLOrF OT Trig it TO Aa GISMISSAL. 
a . 
Whitney vs. Cook, 99 U.S. 607. 
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** no color of richt to a dismissal, Chis 
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Court refused to eritertain the motion to afhirm. 


{ 
. 7 ' , ° ] « , a + 4 a“ ; 
9 ; ' ' { 
3. If the merits dain be considered, on this motion, the fina 
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ings of fact do not, justify tae conclusions of law. 

The fourth findike states the contentions of those on thi 
dec kK Of} said vessel, respectively, aus to their relative bearings 
toward each othdr, when they were two miles apart, 

i cy | 

Those on deck gf the Maggie J. Smith, and in charge 

thereof, aver that they saw the Robinson about two points 

; | { ’ ; ‘ aa } . . 
on the starboard bdw of the Smith, and those on the deck 
f tre Robinson ailege that they saw the Smith coming 
’ ; . - rn 
nearly dead ahead, and on a directly opposite course. These 
statements considered in connection with all the evidence, 
t 
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show the fact to etand 1018 so found, that the vesseis were 
ennroaching each other end - nearly so. and ae 
approaching each OrMner ena Oh OF hea&lly so, ana On Courses 
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‘risk of coslision. Those in charge of the Maggie 
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involvin 
J. Smith, in order,jas they allege, to give the Robinson a 
wider berth, starbobrded the wheel ot the Suiith. and the 
wheel of the Robinkon was put to port almost immediately 
after the position off the Smith was discovered.” 

Among the findings asked for on behalf of the Sinith, 
was, that those in charge of her ‘“‘saw, a little over her star- 
board bow, the red light of the Enoch Robinson about a 
mile and a half off.. In afew moments that red light was 
shut out, and the firbt and second mate and lookout saw the 
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ereen light of the Haoch Robinson bearing about the same 
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direction. The Maggie °J. Smith was kept on her course, 
southwest, and said first and second mates and lookout con- 
tinued to look at said green lhght until the vessels .were 
within about half a mile of each other. They saw that 
said light had drawn a little further on the starboard bow 
of the Ma 


suid vessels were about to pass dangerously near to each 


vgie J. Smith, but it, nevertheless, indicated that 
other. The two vessels were not meeting end on, or nearly 
end on, or crossing, but were on parallel courses, the course 
ot each being to the starboard of the other.”’ The circuit 
judge did not find which one of these eontentions, as to the 
bearlng of the Vesst ls COWal Is each other, or their modes of 
approach, was correct,.as a matter of fact, nor did he find 
what lights from either vessel were visible to the other, so 
as to enable this Court to know what the facts were, and 
which contention was true in reference to these important 
particulars, But these statements considered, in connection 
with all the evidence, the Court finds that they were 
upproaching “end on or nearly end on.” This looks like 
finding that even if they were approaching each other, as 
contended on behalf of the Smith, the approach was end 
on or nearly so, in the meaning of the law applicable to that 
state of facets. This, it is submitted, is a conclusion of law, 
not the finding of a fact, and, as a conclusion of law, is un- 
sound. If the contention on behalf of the Smith be true, 
although the vessels were about to pass dangerously near 
to each other, they were about to pass to the starboard of 
each other, and each ought to have starboarded, so as to 
widen their lines of approach. 

A part of the fourth finding of facts is, “when those in 
charge of the Robinson perceived that the Smith was fall- 
ing off, and that the vessels were approaching in dangerous 


proximity, they put the wheel of the Robinson hard aport, 
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‘ihe starv varding oft the Smith was the direct eause ol 

the collision. 
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i fis. 1t 18 submitted. is not the nmnaing’ of a taet, but a 
lomieal deduction, nore properly belonging to the conelu- 
sions of law than the nndings of Tact. It is part of the 
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thie eastward OT the l,obinson, or on the Robinson’s theory. 
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starboarding or the mith eould not possibly have been the 
direet cause OT the ‘COLLISLON whieh occurred, the Smith 
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Strikin®’ rne Robinsoi cut rien AILS amidship. 
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hat the Smith was at fault for not porting her whee 
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he PrOPOsiTLOn Or law nere asserted ms That the moment 
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the smith saw the Robinson CWO miles OI, ANProachning end 
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on or nearly end On, 10 Was her qaduty to port, without Stop- 
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ping to ascertain with certaintv whether that was her real 


mode of approach, or whether she only appeared to be so 


approaching, ror a moment, as She Was ¢! Nene’ ron One 
A ‘ . 
ee . ; rr ; a 5" e.g 
course Or poslvion CO another. he contention, on behalf of 
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the Smith. AS before show Nn. Is that sne rst saw, over hel 
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starboard bow, the red holt of the Robinson, and in a tew 


moments saw the green heht in the same direction. When 


she saw the red heht, they mig it have been approaching 
head on, or crossing, which, in these positions, woul 
amount very nearly to the same thing. It would have been 
folly on the part of the Smith to port at once. The next 
moment the Robinson shut out her red and disclosed her 
green light, showing that the proper thing for the Smuth to 
do was TO starboard. not to port. NO Case Cal present more 
strongly than this the propriety of each vessel closely 
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observing the movements and ascertaining with certainty 
the course of the other before making any change in her 
OWh Course. It the contention of the Smith, as to these 
particular facts, be correct, and the fiudings do not show it 
to be otherwise, each vessel ought to have starboarded. 

At all events, the Robinson did wrong to port, after she 
saw that the Smith was falling off, and the Robinson ought 


to be held responsible for half, if not all 


of the damages. 
We have made no allusion to our bills of exception, 


because the points raised by them are involved in the find- 
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IN THE 


SUPREME Court OF THE UNITED STATES. 


SAMUEL H. WALKER AND OTHERS 
vs. 


ROBERT G. DUN AND OTHERS. 


a & &- oe 


. 1230. OCTOBER TERM, 1884. 


‘ 


JOHN H. THOMAS, 
ROBERT H. SMITH, 
Attorneys for Claimants and Owners 


of the Schooner Maggie J. Smith. 
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IN THE 


SUPREME CouRT OF THE UNITED STATES. 


SAMUEL H. WALKER AND OTHERS 


ROBERT G. DUN AND OTHERS. 


£23 oe ---------- 


No. 1230. OCTOBER TERM, 1884. 


Robert G. Dun and others, claimants and owners of the 
Schooner Maggie J. Smith, move to dismiss the appeal in this 
case, because— 

First. The matter in dispute, exclusive of costs, does not. 
exceed the sum or value of five thousand dollars. 

Second. The matter in dispute does not exceed the sum or 
value of five thousand dollars. 

Third. The alleged error of the Circuit Court was only as 
to interest and costs, both of which were in the discretion of 
that Court, and neither of which is a ground of appeal. 


JOHN H. THOMAS, 

ROBERT H. SMITH, 
Attorneys for Claimants and Owners 

of the Schooner Maggie J, Smith. 
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IN THE 


SUPREME CourT OF THE UNITED STATES. 


SAMUEL H. WALKER AND OTHERS 


ROBERT G. DUN AND OTHERS. 
cement tae am aN RR Fm nee ee te 
Brief On behalf of the Appellee S, On the th Motion fo Dismiss. 


The appeal in this case ought to be dismt 
First. Because the matter in dispute, exclusive of costs 
does not exceed the Subi or value of five thousand dollars. 
Revised Statutes of the U. S.. section 691. 
Act ot Congress ot February Lo, SZ. 


LIS Stat. at large, SLo. 


. ‘ % : } ; 
Second. The matter in dispute does not ox od SUTh OT 
. . +} 
Yuaiue of have thousand dollars, 
2 : eae : , ; 
Phin’, The matter in dispute involved \ erest: and 


COSTS, 


Roth were within the discretion of the Chreuit 


t the 
action, in reference to either, or both of them, 
viewed On appeal, 

U.S. vs, Big Malek Adhel, 2 H. 210. 

The Sapphire, IS Wall. 56-7. 

The Scotland, 118 U, 8S. 409, 
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mente 


Fourth. The rules pres¢ribed by this Court, under which the 
ellees claimed and obgained a limitation of their lability, 
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and exempt them, whatever may be the result of the contes- 
| . 
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nit them, in the samé¢ PMSBIEEH to contest any hability, 


tation, from any liability, after they have given the required 
stipulation, unless they be parties to the stipulation. 

Admiralty Rk _ s 55, 56, 57, 58. 

The Benefactdr, 103 U. 8. 239. 


Y 
; 

Fifth. The fifteenth m9 iralty Rule, prescribed by this 
Court, prohibits a libel, tor siithlbat trom being filed against 
a vessel and her iacecedis To give a remedy against both, in 
he same proceeding, wculd be a violation of the spirit of 
that rule. f 

i 


S22 th. The stipulators Bi yk the place of the vessel and the 


owner. A remedy against lhem and the owners cannot be 

. t . a 
afforded in the same proveeding, any more than against the 
owners and the vessel. t 


Seventh. The owners were not stipulators, and no decree 
could properly be enteredtagainst them. 
The Palmyra, fo W heat. 1. 
‘ebb, 14 Wall. 406. 
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The Steamer 
U. S. Vs. Ames 


JOHN H. THOMAS, 
ROBERT H. SMITH, 
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Alto TNEYS for harm ants and Ow ers 


of the Schooner Maggie J. Smith, 
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SAM’L H. WALKER et au 
IN THE 


SCHOONER “MAGGIE J.SMITH.” | DISTRICT OF MARYLAND. 


I, James W. Chew, Clerk of the Circuit Court of 

the United States for the District of Maryland, 

do certify that in the District Court the costs 

OF UO TOTIAND: WONG iis vi sivnnccdiveessisccstinaccauies $217 15 
And the costs of the respondents were................ 98 40 
That in the Cireuit Court, the costs of the libel- 

lants, (including Marshal’s commissions on 

IR OE Miia a Giiks v clchdad k shiweddvcdnciccsed 198 09 
And the costs of the respondents were................ 88 90 


In testimony whereof I hereto set my hand and 
[ SEAL. | affix the seal of the said Circuit Court, on this 
8th day of October, A. D. 1887. 


JAMES W. CHEW, 
Clerk of said Circuit Court. 
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SAM’L H. WALKER et an 
IN THE 
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SCHOONER “MAGGIE J. SMITH.” | DISTRICT OF MARYLAND 


I, James W. Chew, Clerk of the Circuit Court of 

the United States for the District of Marvland, 
f eho Iihall, By eo - 
ma 4 FIDETIAVTIS WR. ceccccccccce: pe eeeesesesesess \ ed 15 
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And the ceosts of the respondents were... 
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And the costs of the respondents were.............65. 88 90 


[In testimony whereof I hereto set my hand and 

[ SEAL. ] affix the seal of the said Circuit Court, on this 
8th day of October, A. D. 1887. 
JAMES W. CHEW, 


Clerk of said Circuit Court. 


Samuel H. Walker e¢ al., the appe 
respectfully show that such of the appellees as were owners 
of the schooner e Knoch Robinson,” hiled their libe 
cause of collision, in the District Court of the United States 
for the District of Maryland, against the schooner-steamer 
“Maggie J. Smith,” and, in the same case, the appellees 
who owned the CarOO0 of cou! on the “ Knoch Robinson,” 
when she was sunk by the collision, and the office:s and sea- 
men of the “ Enoch Robinson,” filed their separate petitions 
against the “ Maggie J. Smith,” the object of said libel and 
petitions being to recover the several losses of the libellants 
and petitioners sustained by the collision; that the libel and 
petitions were dismissed by the District Court, and, on 
appeal to the Circuit Court, the decree of the District Court 
was reversed, and a decree entered in favor of the libellants 
and petitioners. Pending the proceedings in the District 
Court, the “ Maggie J. Smith” was, by order of the Court, 
appraised, and a stipulation in the usual form was entered 
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Supreme Court of the United States, 


OCTOBER TERM, 1889. 


THE SCHOONER MAGGIE J. SMITH. 


NO, #8 GS. 


RoBert G. Dun ET AL., CLAIMANTS, Appellants 
v, | 
SAMUEL H. WALKER ET AL., APPELLEES, Libellants 
NO. >, in tn 2 
SAMUEL H. WALKER, ET AL., Appellants, 
2) 
RoBert G, Dun ET AL., Appellees and Claimants. 


APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
DISTRICT OF MARYLAND. 


BRIEF FOR WALKE& AND OfHERS, THE APPELLEES IN TdE 
FIRST OASE, AND THE APPELLANTS IN THE SECOND CASE. 


STATEMENT OF THE CASES. 


These cases grow out of a collision which took place earls 
in the evening of February 26, 1883, between the two three- 
masted schooners, Enoch Robinson and Maggie J. Smith, off 
the coast of New Jersey. 

The result of the collision was the total loss of the Enoch 
Robinson and her cargo, and the loss of the personal effects 
of her master and crew. 

A libel zn rem was filed by the owners of the Enoch Robin- 
son against the Maggie J. Smith. <A petition was also filed 
in the case by the officers and seamen of the Enoch Robinson, 


and another petition by the owners of the cargo on board. 
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| ee 
whoie or any part of thé stipulation into court could not have 


interfered with an appbal, if the claimants were disposed to 
} 
r % » od 
take one. The appealfwould have prevented the clerk from 
ci \ Ine out the money. 
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I] THe DECREE rnd. THE OWNERS OF THE Enocu Rops- 
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INSON WERE ENTITLED TO RECOVER WAS CORRECT. 
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The tindines of fact ’re on pp. 12, 13 of the record, and 
‘ A ’ 
conclusions of law by }). 14 
; 
Phe tfaets is They App I } ese ines ire bmethy 
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The Enoch Robinsan was on vovage from Baltimore 
\fd.. to Providence, Ral . With a eared of Coal. Che Nlaveie 
, 7 Wer ) 
I. Smith was bound fram New York to Newport News, Va. 
’ . 
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i. i » ate Di . a A a z xy ' 
Both vessels were lare trHree-MMAsted Scnooners Phe night 


=% 
‘ 
{ 
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} were  e — ee » 7 , . 2+ by 1 »¥) 
was clear and starhght. Che wind was about northwest, and 


blowing a whole-sail hreeze. The Robinson’s course was 
ortheast, and that of tire Smith was southwest. Each ves- 
sel had the wind abeami; the Robinson having it on the port 
side and the Smith on the starboard side. When the vessels 


° 
were first seen from each other they were about two miles 


[tis found as a fact that the vessels were approaching each 
other “end on or nearly so, and on courses involving risks of 
collision.” Both vessels had their regulation lights set. The 
Judge finds that the Kobinson ported almost immediately 
ifter the position of thé Smith was discovered ; and that the 


Ks ( ’ 
Smith starboarded, which starboarding, the Judge says in 


a oe 


D 
his fifth finding, “ was the direct cause of the collision.” He 
also finds that “when those in charge of the Robinson per- 
ceived that the Smith was falling off, and that the vessels 
were approaching in dangerous proximity, they put the 
wheel of the Robinson hard-a-port, and let go the spanker 
sheet”; and that “a few seconds before the collision, the 
wheel of the Smith was first put to port, and then hard-a- 
port, but the head sheets were not let FO ; and betore these 
changes to port materially affected the course of the Smith, 
the two vessels came together, the Smith striking the Robin- 
son a square blow on the port side, near the mizzen rigging.” 


ee 
‘ 4 


The Judge, on p. 14, makes two conclusions of law, in ad- 
dition to the formal one as to the decree : -— 


her wheel 


“1. That the Smith was in fault in not porting 


H » : aa . - . =. . . . . 
when the Robinson was first seen appro hinge her, end on o1 


Hnenrriv end on. 
That the Smith was in tault for putting her wheel to 


a 


starboard, and this was the immediate cause of the collision.” 


Under the rules of navigation and the authorities, the 
Smith is clearly hable tor the consequences of this collision. 
Rule 16 (Art. 11), in foree when this collision took place, 
is us follows: - It two snil-vessels ure meeting end On, OF 
nearly end on, so as to involve risk of collision, the helms 
of both shall be put to port, so that each shall pass on the 


port side of the other.” 


U.S. Rev. Sts. (1st Ed.) 823. 


In the ease of the Nichols, 7 Wall. 656, a schooner, with 
the wind free and on her starboard side, came into collision 
with a bark close hauled, with the wind on her port side. 
Each vessel was seen from the other when two or three miles 


apart. They were approaching on lines which diverged not 
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by the appellants in their brief on 
to afhrm the decre 


i finding of fact 


nooner 
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of the Judge of the Cireuit Court into a conclusion of law, 
and then to contend that the conclusion was wrong. It is 
presumed that the same argument will be made again. 

They also refer to a finding of fact, which they alleged 
that they asked for, in which they stated their theory of the 
case, and asked the Judge to find that “the two vessels were 
not meeting end on, or nearly end on, but were on parallel 
courses, the course of each being on the starboard of the 
other.” 

[If this request were a part of the record, we should con- 
tend that as the Judge did not find the facets to be as re- 
quested, he must necessarily have found that the facts alleged 
by the appellants did not exist. 

As we must argue this case on the record, we proceed to 
consider what the Judge found. | 

The fourth finding of fact is stated on p. 13 of the record. 

The Judge states first, that when the vessels were first 
seen they were about two milesapart. He then states that 
those on the Smith aver that they then saw the Robinson 
“about two points on the starboard bow of the Smith.” This 
is clearly taken from the answer filed by the owners of the 
Smith. On p. 10 the answer alleges that those in charge of 
the deck of the Smith “ discovered a light bearing about two 
points on their starboard bow.” The Judge then says that 
those on the Robinson “allege that they saw the Smith 
nearly dead ahead, and on a directly opposite course.” This 
is evidently taken from the libel (record, p. 2), where it is 
said: “The lookout reported a light on the lee bow, and 
immediately after. both the red and green lights were seen on 
a vessel approaching.” 

Then follows in the finding this sentence: “These state- 
ments, considered in connection with all the evidence, show 


the fact to be, and it is so found, that the vessels were ap- 
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‘ertainly no such rule laid down in the rules of 
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navigation in foree when this collision occurred. Itis admitted 
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collision if nothing 
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vessels within the seventeenth rule. 
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er r . 3 : 
then, as the Robinson had the wind on her port side. it was 
her duty to take the initiative and keep out of the way of the 


Smith : but. under rule Cwentv-thbree,. if was the dutv of the 


Smith to keep her course. 
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Che sixteenth rule requires both to port. 
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rture from them necessary in order to avoid immediate 
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this rule “there must be abundantly clear and satisfactory 
proof that it was a matter of absolute necessity, and th: 
ino short of that will suffice.’ 

In the case at bar, when the Smith omitted to port, she did 
so in disregard of the sixteenth rule, and not to avoid any 


immediate danger. 
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lision, it is their duty funle ss there be some impediment, to 
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obey the provisions of the statute. 


[It seems hardly nefessary to say anything in regard to 


the citations made by counsel in the Annie Lindsley, from 

Jenkins’s Rule of the Road. 
{ 

Puge 44 cites an order in council changing Articles 11 and 

Pp. 124, 125, 127, 129, 135, contain some remarks on 

f the Roatl by a Captain Curme, R. N. The 


mere ‘ly to steamships. P. 208 also applies 


the Rule o 
pages cited refer 
to steamships, and is by Mir. Thomas Gray. 

It is clear that it may be advisable to have one rule for 
two steamships mee Aine, while another may be better for two 
sailing vessels. 

The present rules ih force all over the world do away with 
the rule of end on as fo s sulling vessels, but apply it to steam- 


ships, with certs Lin mo lifications. 
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If the collision had gecurred under the present rules, the 
Smith would be held in fault for changing her course 
although she would not have been obli 
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It is to be noticed that, in a recent case in Kneland. it has 
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This court hus also declared that Rules of navigation 
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are obligatory on vessels approaching each o 


time the necessity for precaution begins.” 
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New York and Liverpool Steamship Co. v. Rumball, 
21 How. 372, 384. 


The Nichols, 7 Wall. 656, 663. 


If two vessels are running, green light to green light, on 
parallel courses, they may be at such a distance apart that 
there can be no collision without some disturbing cause. 
It is equally true, that, running in this way, they may pass 
dangerously near to each other ; one of them may be becalmed, 
as they are passing, and control be lost: the difference in 
roach nearer to- 


their leeways may bring. their lines of ap) 


4) eo } Bid ae —_ » Pe se 9 , ° a 
rine - 9 LKe i} naden alarm, Dw be made Ol} 


reThel 1 mistake, rn sudaade 
| Yr Leah wraill = inv } P Shem 
( ler Ve ssel p27 EXTVEMS, whieh Wil Dring? about a collision. 
, ¢ } ; S . . / ' = 
No prudent seaman would run the risk of such contingen- 
; $ 4 
’ ‘ ' } — : = ee  & > ' 
eS “ometbine®’ muse ve aone to prevent the risk of eol- 
Bes *9 ec rm™ ae ” 7s gem —.. ee ’ ° 
EISION. ‘he necesstHtyv [ol precaution exists. What Is TO 
“6 
; rw . . . > 2 . . » 
pe aone!s rhe appellpnts say each should starboard. But 
r) 71 | nN 1oratio } TT cna wellees AV eh 
no lli¢ I naviration savs so. ii¢é ap pe ees siny eacn 
1} 7 Oe: ] ae 
Shi id port So the tule of navigation declares. 
: 
*1) 4] ha ee — = - ' . — . ao 
Will the Court then'sav. that in all cases of vessels run- 
’ ? 
I y oreen to ogreen,’even when. aS Intne ense supposed, 
: . » ¥ . 8 ’ ’ | 
{ s Tis ot collision t Doth Keep LHer Courses, both 
‘ 
, -_ - 
starboard 
é 
i Hrs ‘ i; a | ’ } ‘] ? 1 y*? 1] ." ’ s 
| resSPecitruit\ Sigeril rteqd | ( Lic \\ i Lid} - 
} 
‘ mile estahh } , . which ‘ 
‘ Steal CSL LILIS Lit ; ’ b ( C' =e Vi hie ‘A :< ~ 
' f 
- rread, WAS Thre l matin \\ 
e 
i 
e 
ft 
‘ 
f 
° 
I 
} b i aie 
Lh] \P] RLUAN t XC] NS 
’ . i Hy . ’ i _ 4 ’ | ; > 
| les in this fase was filed on May 35, 1884 Ree- 
} 
f i 
=: * 14. } 
> : ’ : 2 } »% ‘ : + . 
ben aay iterwal ts, rhe appel ts -filed two exceptions. 
. ' : 
> . , £° 7 \e 
Reco} ® eer iv, re b ’ 
: & 7 
| a uJ + ™ : » . ss 1. — 
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the record, and to such rulings of the Circuit Court, 
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The Cireuit Court had no jurisdiction to entertain propo- 


sitions of law without first opening the decree. 
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hered, that the finding of facts in this Cause Was made before 
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the questions of Inw presented by the exceptions were Droucht 
to the attention of the Judge. It is onlv. therefore. fair. 
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that distance apart and under those circumstances, was star- 
boarded, her fault, if any, in that respect, was not such as 
to render her responsible for the damages claimed in this 
sult. 

If this request for a ruling had been made in season, the 
Judge would have been justified in refusing it. 

The rule applies, when vessels are in such proximity “as 
to involve risk of collision.” 

The question when they are in such proxunity is a ques- 
tion of fact and not of law. It depends on the force of 
the wind und what sails the vessels are under; in other 


words, upon their combined rate of speed. 
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the Nichols. 7 Wall. 656. 1) Tr FF 
In the Nichols, 7 aii. BOT the combined rate of speed 
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[he one which starboarded was held in fault. 
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See, also, the Dextér, 93, Wall. 69. 72 
he exception assumes, without an) foundation, that the 
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vessels were two miles apart when the Smith starboarded. 
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he fourth findings of tact states in substance that the 
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vessels were hirst sepn trom each other when about two 
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findings, and can « 
other papers in} the re cord. 
The findings are construed 1p connection with the pleadings 


(the Adriatic, 107 Us S. 512), and parties will not be per- 
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mitted to contradict tby proof what they have admitted in 
their pleadings. McKinlay v. Morrish, 21 How. 343. 

The libel alleged tat the vessels were running red to red, 
three or four minutestbefore the Smith starboarded, and the 
claimants, bv their enawer and by their, statement of facts 
found in the record, hdmit that the vessels had been in sight 


for some time before the Smith starboarded, and that, when 


15 
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ly ; -. | o> | Lam - halt | ™ , 
she did so, the vessels were less than half a mule apart. 
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juestION was Whether they were meeting end Oh OFr 


only ( 
were passing on parallel courses at a safe distance apart. 
Apart trom the pleadings and admissions, the words all taken 
in connection with the facts as found, do not bear the con- 
struction asked for by the appellants. 

The words of the findings commencing, “ Those in charge 
of the Maygie J. Smith, in order, as they allege, to give the 
Robinson a wider berth, starboarded,” cover a statement in 
the answer as follows: “The Maggie J. Smith continued to 
hold her course southwest . . . and when said vessels 
came within one half to one quarter of a mile of each other 
, said latter vessel (the Maggie J. Smith) 


slichtlv starboarded.” 


The deeree will be supported by every fair, leoal intend- 


ment, and, if the finding will bear two constructions, that 
will be adopted most favorable to the validity of the de- 
cree. The fact that the Court, in the order of words, 
chanced first to speak of the Smith = starboarding~* before 


speaking of the Robinson porting has no significance. 


4. The second exception is as follows: “That if those 
in charge of the Enoch Robinson, when they perceived that 
the Maggie J. Smith had starboarded and was falling off to 
port, and that the vessels were approaching in dangerous 
proximity, while they saw the Maggie J. Smith falling off as 
aforesaid so as to cause the Enoch Robinson to fali in the 
same direction, then the Enoch Robinson was also in fault, 
and is responsible for part of the damages resulting from the 


collision which afterwards occurred.” 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1386. 


EMIL OELBERMANN, LOUIS F. DOMMERICH AND HUGO 


PEBEPERS, P NTIEFES [IN ERROR, 


ee ae a me 


EMIL OELBERMANN ET AL. Vs. E. A. MERRITT, COLLECTOR, &¢. l 


l UNITED STATES OF AMERIWCA., 88° 


The President of the United States of America to the judges of the 
ecireult court of the United States for the southern distriet of 


New York, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a p lea which is in the s: ial circult court before vou, or 


ae CO nsec +e are. 


some of you, between Emil Oelbermann, | ouls I. Dommerich, ae 
d Hugo Peipers, plaintiffs, and Edwin A. Merritt, defendant, a manifest 
) error hath happened to the great damage of the said Emil ¢ tae 
| mann, Louis I. Dommerich, and Hugo Peipers, as is said, and as 
appears by their a We being willing that error, if any hath 
been, should be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you,if judgment be 
therein given, that then under your seal, distinetly and openly, you 
send the Focore aie proceedings aforesaid, with all things concerning 
the same, te the justices of the Supreme Court of the United States, 
at the Capitol in the city of Washington, together with this writ, so 
that you pee e th esame at the said place, before the justices aforesaid 
on the second Monday of October next, that the record and proceed- 
Ings oe ; being eae serie the said justices of the Supreme Court 
May Cause rther { tO be done therein to correct that Crror, what of 
right, and Boeele a law and custom of the United States, 
oucht to be done. 
vf Witness the Honorable Morrison R. Wait Chief Justice of the 
| Supreme Court of the United States, this 28th day of May, in the 
year of our Lord one thousand eight hundred and eighty-four, and 
S. of the [Independence of the United States the one hundred and 
elghth 
TIMOTHY GRIFFITH, 
Clerk: of the Cireuit Court of th lTnited States 
| of America, for the Southern Distriet 
of New York, un th Second Cireurt. 
Allowed May 28, 1884— 
ALFRED C. COXE. 
2 UnitepD STATES OF AMERICA, . 
| Southern District of New York, { ”° 
Py Timothy Griffith, clerk of the circuit court of the United States 
America, for the southern district of New York, in the second 
circuit, by virtue of re foregoing writ of error, and in obedience 
| thereto, do hereby certify that the following pages, | 1umbered from 


three to eighty, inclusive, canara a true and complete transcript of 
the records and proceedings had in said court in the case of Emil 
Oelbermann, Louis F. Dommerich, and Hugo Peipers, plaintiffs in 
error, against Edwin A. Merritt, defendant in error, as the same re- 
main of record and on file in said office. 

In testimony whereof I have caused the seai of said eourt to be 
hereunto aflixed at the city of New York, in the southern district 
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EMIL OELBERMANN ET AL. VS. E. A. MERRITT, COLLECTOR, &¢c. 51 
1 Whereas, the above-named Emil Oelbermann, Louis F. Dom- 
j merich, & Hugo Peipers have prosecuted a writ of error tothe Supreme 
Court of the United States, to reverse the judgment rendered in the 
above-entitled suit by thre iudge of the cireuit court of the United 
‘ States for the southern district of New York: 
Now therefore, the condition ot this obligation is Ss ich, that if 
| the above-named Emil Oelbermann, Louis F. Dommerich, & Hugo 
} Pe Ipers sh 1] prosecute thre Ir writ of error to eft Ct, and answel all 
} _ ba Se 28 oe ee } % “a7 : ; 
qamagves and Costs 1 Lhe SNall falito make thell piea Food bnen 
this obligation shall be void; otherwise the same shall be and r 
main in full force and virtue 
oe W. VUHLENBROCK. |x. s.] 
H. C. HENRIER. rh. s.] 
Sealed and delivered, and taken and acknowledged this 24th day 
of May, 1884, before me 
IL. S. | JAMES BYRNE, 
) Votary Public, New York Co. 
78 UNITED STATES OF AMERICA, 
S ern District of N ) 
W. Uhlenbroc id H.C. Henrier, being severally duly sworn 
de} for himself, that | sa resident of New York 
State. ar | ler therein: that he worth the sum of one 
tho | d ove all his just debts and liabilities 
7. W. CLHLENBROCK. 
H.C. HENRIER 
| Sworl lay of May, A. D. 18S4, before me. 
JAMES BYRNE, 
A y Public, N }" Co. 
im, 
| Endor: U. S. cireuit court Kmil OQelbermann ef 
Edwin A. Merritt Bond for eosts on writ of « to U.S. Supreme 
Court. Cha erlain, Carter & Hornblower, pl’ffs proctors, 346 
Broadway, New York city. Approved as to form and sufficiency of 
‘ sureties. May 2Sth, 1884. Alfred C. Coxe. U. S. ecireuit court 
Filed May 28, 1884. Timothy Grifthth, clerk 
= - 
79 UNITED STATES OF AMERICA, 88: 
: To Edwin A. Merritt, Greeting: 
| You are hereby cited and admonished to be and appear at a Su- 
| preme Court of the United States, to be holden at Washington, on 
the second Monday of October, eighteen hundred and eighty-four, 
pursuant to a writ of error, filed in the clerk’s office of the circuit 
court of the United States for the southern district of New York, 
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wherein Emil Oelbermann, Louis I’. Domme 
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No. 822. Emil 
‘'s, plaintiffs in 


yart of New York. 


SUPREME 


EMILE OELBERMANN, LOUIS F. DOMMERICH AND 
HUGO PEILPERS, 


EDWIN A. MERRITT, LATE 
PORT OF NEW YORK 


D. H. CHAMBER 
W. B. HORNBL 
MUGENE 4H 


OI 


SUPREME COURT OF THE UNITED STATES 
OcTOBER TERM, LS86. 


No. 322. 


EmiL OELBERMANN, Louis F. Dom- 


MERICH and Huao PEIPERs. 
Pla in ti tts a) E1 ror. 


AGAINST 


: 


Epwin A. Merritt, Late Collector 
the Port of New York. 


Statement. 


This is a writ of error to the Cireuit Court of the 
United States for the Southern District of New York. 
In that Court a verdict was found in favor of the de- 
fendant by direction of the Court, the trial having been 
held at a Cireuit Court before Honorable Hoyt H. 


Wheeler and a jury. 


The facts which are material to the points raised in 
this Court are the following : 

In June, 1879, the plaintiffs were consignees of 34 cases 
of velvets imported in two different invoices, from Miil- 
heim, Germany. The velvets were entered at the Custom 
House in New York, in one entry on June 19th, 1879, and 
duties were paid on that day by the plaintiffs at the 


legal rate of 00°) ad valorem, amounting to 3/,/o00.50- 


iwo cases Trom One OT The 1nvoices, ana three cases trom 
another, were designated by the ollector for examlna- 


( 
ee re Se ee ee ee 
tion and sent td the Puble Store, where after ex- 


Me 


amination the appraiser raised the value of the merchan- 
dise more than ;10°, above the value of the same as 
entered by the lain tiffs. The plaintiffs then gave the 
usual notice of dissatisfaction calling for a reappraise- 
ment, and the Coltector appointed Levi M. Bates, a mer- 
chant of New Y4rk City, to be associated with A. P. 
Ketchum, General Appraiser, in examining and apprai- 


sing the velvets agcording to law. ‘The merchant apprai- 
ser subscribed to‘and made the usual oath “‘to diligently 
and faithfully examine and inspect the velvets and 
to report to the best of his knowledge and belief the 
actual market value or wholesale price thereof, «c., 
&e. The Merchant and General Appraisers subse- 
quently disagreed and made separate reports of their 
appraisement to the Collector, who thereupon decided 
between them and adopted the report of the General 
Appraiser and leyied regular duties upon the velvets on 
the basis of ee fixed by the re-appraisement report 
adopted by him. , The total entered value of the nier- 
chandise was $14,918, and the total appraised value, 
after re-appraisement, was $15,554. The entered value 
having been advance d in both invoices more than 10 
‘Ollector hquidated the regular 60°, 
duty upon the! advanced valuation at $9,322.40, 
and levied, in addition to the regular duty, an additional 


per cent., the ( 


or penal duty of BOY’. upon the advanced value of the 
merchandise, amounting to $3,110.80. 

The plaintiffs aid these regular duties as liquidated, 
and also the additional duties, and afterwards duly pro- 
tested in writing against such payments, and duly ap- 
peal d from the Em position of the same to the Secretary 
of the Treasury and duly brought this action to re- 
cover the excess pf duties as liquidated and levied af- 


ter such reappraitement. 


A ee eee —- «~- 


[In addition to urging at the trial the recovery of the 
entire excess of duties upon the ground of fatal irregu- 
larity in the reappraisement, the plaintiffs also urged 
the recovery of different portions of the excess on 


crounds applicable to each separately. 


The principal issues of fact raised by the pleadings 

and protest were: 

(a) Was the merchant selected by the Collector as 
merchant appraiser ‘‘a discreet and experienced 
merchant familiar with the character and value of 
the goods to be appraised?” 

(6) Didthe merchant appraiser make the examination 


of the merchandise required by law ? 


At aformer trial of this action before Honorable 
ALFRED C. Cox, sitting in the Cireuit Court, with a 
jury, the testimony of Mr. Bates, the merchant ap- 
praiser, was offered by plaintiffs and received to dis- 
prove these propositions, and upon submission to the 
jury, a verdict was rendered for the plaintiffs. There- 
after a motion was made for a new trial before Judges 
CoxE and SHIPMAN, sitting in the Circuit Court, and a 
new trial was granted which resulted in the judgment 
which comes here for review. The opinion of the Court 
granting the new trial was written by Judge Coxg, and 


is reported in 22 Blatchford’s Reports, p. 41. 


Assignments of Error. 


lL. The Court below erroneously refused to admit the 
testimony of the witness, Bates, as to his own qualifi- 
cations for the position of merchant appraiser (fols. 
23-29). 

2. The Court below erroneously refused to admit in 
evidence the letter addressed by the plaintiffs to the 


defendant dated July 28, 1879 (fols. 21, 29, 41). 
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merchant appraiser, Was not a discreet or experienced 
merchant within thé true intent and TOAD IL of the 
Act of Congress, but;the Court held that the importer 
should have made knpwn his objections to the appraiser 
at the hearing, and that the objection came too late. 

In the case of the United States vs. HKarnshaw, 12 
Fed. Rep., 283, before Judge Brown in the U. S. Dis- 
trict Court for the Sduthern District of New York, the 
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tems of injurious Affection, the existence of which was 
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IN ERROR: TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
VORK. 
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Pa IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
a STATES FOR THE SOUTHERN DISTRICT OF NEW 
= YORK. 


BRIEF OF ARGUMENT. 


The plaintiffs imported at the port of New York, as con- 
signees, in 1879, velvet goods dutiable at 60 per cent. ad 
valorem. The merchandise was appraised. The ap- 
praised value exceeded the value of the entry 10 per cent. 
or more. Under section 2900, Revised Statutes, 20 per 
centum, in addition to the 60 per centum, additional duty 
was assessed. The importers were dissatisfied with the 
a 20839 


appraiseni nt, ARG a reappraisement Was had unaer 
ra | rene rai appraisel alt anu experienced 

. . Ine as 4h, is *“} oe he i : +}, 4 t <° | , | e 
merenant, woe aisagrreet In the amount or the under- 
valuation of the entry, the genera: appralsel nxing the 
undervaliuation at an average ol about lL per centum, 

, ’ aa an a. } il ” 2 : 

ana the merchant at about ¥. I ne collec tol dec ided VV ith 
the ceneral appraise rand co 


.: Anan * — , 
section 930 Is as ToLLOWS: 


be ~_ 


[f the importer, owner, agent, or consignee of an\ 
merchandise shall be dissatisfied with the appraise- 
ment, and shall have complied with the foregoing 
requisitions, he may forthwith give notice to the col- 
lector, in writing, of such dissatisfaction; on the re- 
ceipt of which the collector shall select one discreet 
and experienced merchant to be associated with one 
of the general appraisers wherever practicable, or 
two discreet and experienced merchants, citizens of 
the United States, familiar with the character and 
value of the goods in question, to examine and ap- 
praise the same, agreeably to the foregoing provis- 
ions; and' if they shall disagree, the collector shal] 
decide between them; and the appraisement thus de- 
termined shall be final and be deemed to be the true 
value, and the duties shall be levied thereon accord- 
ingly. 3 

The importers claimed the reappraisement was void for 
irregularity, and that the law for the collection of the 20 
per centum additional, is unconstitutional. The plaintiffs, 


he tes- 


by the Ist and-11th exceptions to the rejection of t 
timony, claimed the right to be informed of “ the names 
of the reappraigers * * * in order that they might 
satisfy themselves as to the qualifications of the apprais- 
ers under the law.” In pursuance of this claim a letter 


was offered, and excluded as immaterial, dated the 
t July, 1879, requesting the information from 
lector. KEK. P. 23. 

The statute does not require the collector to consult the 
importers as to the qualifications of the appraisers, but 
vests the richt to selec tT, out of a civen class in him alone. 
The information requested by the importers if given would 
not have conferred upon them any power of selection or 
challenge, and if refused they were deprived of no legal 
right. The evidence offered in this issue, there being no 
fraud alleged, was immaterial. 

The second, third, fourth, and fifth exceptions of the 
plaintiffs to the rejection of evidence was the claim of a 
right, after the collector had selected an appraiser of the 
class provided by statute, to allow the jury to pass upon 
the legal competency of the appraiser, not by proof he 
did not belong to the class, but .by weighing evidence as 
to lis fitness by the extent of his knowledge or experience 
within the class. The Court, passing upon these offers, 
expressly stated in ruling upon the particular questions 
contained in the exceptions: 

[ will exclude that in that form, but I do not in- 
tend to cut you off from introducing any competen- 
evidence of the fact that Mr. Bates was not a mer- 
chant, that is an experienced man having some famil- 
larity with these goods; that he was not of the class 
pointed out in the act of Congress as an experienced 
merchant. 

The statute fixes the qualifications of the appraiser 
“to be an experienced merchant, a citizen of the United 
States, familiar with the character and value of the goods 


L 
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in question,” This is descriptive of a class from which a 
has the; right to select at his discretion. That 


/ 


Ce lect Yr 


his selection shall in every instance be the very best of 


the class is not rdauired. If by an error in judgment one 
of the most ignérant of the’ proper class of merchants, 
instead of the bes: informed, was constituted an appraiser, 
it would not be competent to submit to a jury to pass 
upon the legality: of the appraisement on such ground. 


[f the appraiser :selected was a merchant whose line of 


business would be likely to familiarize him with the value 


of the goods in question, his absence of intelligence with 


reference to his ‘business would be merely a matter of 


opinion on which different persons might disagree. The 
collector might honestly believe him to be highly intelli- 
gent. The jury might conclude he was deplorably igno- 
rant. In this digagreement the law has given the right 
to decide, to the collector, and his determination, if within 
the class from which he had a right to select, is final. 

It is clear the court and counsel understood the testi- 
mony offered to réfer to the want of capacity of the appraiser 
within the class, and not to show him to be outside of it. 
Each of the questions excluded point to how much famili- 
arity, or to the extent of the appraiser’s capacity, not his 
legal competency; ‘The testimony is subject to the further 
objection that the questions asked the witness for an in- 
ference, or opinion of or concerning himself, instead of 
for the facts upbn which an opinion should be based. 
Where the general appraiser acts the statute only requires 
a discreet and experienced merchant to be associated with 
him. The testimony was therefore rightly excluded by 


the court. , 
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The sixth, seventh, eighth, ninth, and tenth offers of 
evidence were for the purpose of attacking the appraise- 
ment and placing before the jury for reappraisement by 
them the valuation of the merchandise. 

1 he statute declares the appraisement when determined 
‘shall be final and deemed to be the true value, and 
duties shall be levied thereon accordingly.” In inter- 
preting this clause it was ruled in the case of Hilton v. 
Merritt (110 U.S. R., 97), “the valuation of merchandise 
made by the customs officers, under the statutes, for the 
purpose of laying duties thereon, is, in the absence of 
fraud on the part of the officers, conclusive on the im- 
porter.” In thecase of Hertz v, Maxwell (3 Blatchford, 
137), it is “ held that the price fixed by the appraisers was 
conclusive as to dutiable value of the goods, and that no 
evidence could be given against it.” To the same effect 
is Belcher vy. Linn (24 Howard, 508). The testimony 
offered to overthrow the value as fixed by the appraise- 
ment was therefore inadmissible. 

In the protest it was objected that the commissions, 
charges, &c., prescribed by section 2907 should not have 
been included in determining the dutiable value. The 
section referred to expressly declares that they shall be 
included. But a repugnancy is claimed to exist between 
that section and section 2906. Nosuch repugnancy exists, 
as section 2906 states thatthe goods at the actual market 
ralue or wholesale price at the time of exportation shall 
be appraised. Section 2907 was enacted at a later date, 
and is but a definition of what shall be considered as 
making up the market value or wholesale price at the 
period of the exportation. 
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In the protest the plaintitis take the position that the 


collection of the 20 per cent. is the collection of a penalty, 
and the act autherizing it unconstitutional, because the 
collection was without “due process of law.” That the 
act of Congress authorized it cannot be denied. In the 
ase ot Maillard v: Lawre nee (3 slatchford., 38 ] ), the per- 

ntage added under a similar statute was ruled not to be 
a penalty, but wag ‘‘ regarded as an increase, on the con- 
tingency specified.” [n the Case ot Murray's Lessees V. 


7 > ; . 
Hoboken Land and Improvement Company (18 Howard, 


— 


272), the language in the Constituiion “due process of 


ee 


law” was ruled ndt to prevent the collection of taxes or 
dues to the Govefnment by summary process. In the 
case of Hilton v. Merritt (110 U.S. R., 107) the principle 
was directly applied to the collection of the alleged penalty 
in this case, imposed and collected under the statute now 
the subject of consideration, and the constitutionality of 
the statute was sustained. 
! G. A. JENKS. 
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OCTOBER TERM, 1887. 


OQELBERMANN ET ALS. 
VS. 


Merritt, Collector. 


Reply Brief for Plaintiffs in Error. 


I. 


The learned Solicitor-General in his brief, page ‘ 
states the proposition that “the statute does not 
“ quire the collector to consult the importers as to the 
* qualifications of the appraisers, but vests the right 


“ to select out of a given class in him alone.” And 


upon this proposition he claims that the refusal of the 
trial Court to admit the letter of July 28, 1879, as well 
as its refusal to admit the several offers of evidence by 
the plaintiffs to show the legal incompetency of the 


merchant appraiser, were not errors of law. 

His argument, repeated in a variety of phrases, is in 
substance that the statute (Sec. 29380) simply describes a 
class from which a selection may be made at the disere- 
tion of the collector, and consequently that our ques- 


tions intended to discover before the re-appraisal anal 
on the trial whether Mr. Bates, the merchant appraiser, 
was duly qualified ‘to act as such, were immaterial. 

We agree with the learned Solicitor-General in the 
abstract proposition that the statute ‘ vests the right 
to select out of a viven class in the collector alone ‘ 
and further, that if the offers of evidence which were 
rejected by the trial Court were directed to ascertaining 
the degree of the qualification of the merchant ap- 


praiser withan th class. the evidence Was rightly eCi- 


cluded. 
But what we say in answer i1s,in a word, that the 


statute, in describing, fixing and limiting the class from 


. 


which the collector may select, describes the class as 
L) “discreet and experienced merchants; (2) citizens 
of the United States ; (8) familiar with the character 
and value of the goods in question.” 

No one of these three particulars is, in a legal sense, 
more or less important than the other. Each 1s essen- 
tial. 

lor example, as is pointed out in our main brief, if 
the person selected were a discreet and experienced 
merchant, but a citizen of England; or if he were a 
discreet and experienced merchant and a citizen of the 
United States, but familiar only with the character and 
value of hardware, and not of velvets, it is beyond dis- 
pute, as it seems to us, he would not come within the 
class. | 

And if regard be had to the relative practical impor- 
tance of these three requirements, it will at once be seen 
that the last is the one which must be held the most 
important; “ familiarity with the goods in question ” is 
plainly more important than the mere fact of citizen- 
ship or of being a merchant. 

; 


{ 
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W here does the learned Solicitor-General| find the 
evidence of his assertion that our questions were di- 
rected to “allowing the jury to weigh evidence as to the 
merchant appraiser's fitness by the extent of his 


knowledge or experience within the class? 


The trial Court manifestly fell into the same error as 
the Solicitor-General, and, in excluding the question 


which appears in folio 25 of the Record, said : 


“T will exclude that in that form, but I do not intend 
“to cut you off from introducing any competent evi- 
: dence of the fact that Mr. Bates was not a merchant 

that is,an experienced man, having some familiarity 
with these goods; that he was not of the class 
‘ pointed out in the Act of Congress as an experienced 
* merchant.” 


e+ 


There is some want of perspicuity in the above-quoted 
language of the trial Court. Thus, what is meant by 
“an that form”? What objection could there be to the 
“form” merely of the question? Did the Court mean 
that the question might be asked, 22 substance, of that 
witness in another “form”? If so, then it would seem 
the objection was not to the competency of the witness, 
but to the form of the question. However this may be, 
it is evident from this language that the Court, like the 
learned Solicitor-General, had not carefully examined 
the statute, for the Court seems to regard the provision 
that the merchant appraiser shall be ‘‘ a merchant, that 
is, an experienced man, having some familiarity with 
these goods,” as bringing him within ‘‘ the class pointed 
out in the Act of Congress as an experienced mer- 
chant.” 

But, as we have already shown, the Act of Congress 
prescribes not merely that he shall be a merchant, but 


that he shall be a citizen of the United States, and familiar 


, 


with the character: and value of the goods in question. 
Besides this, the language of the tral Court seems to 
imply that if a man is a merchant, it is equivalent to 


being “an experienced man, having some familiarity 


. 


with these goods, -—which plamly is a mistake. 


But the Court, in the | Lnoeuage quoted, declared that 
it did not intend te cut us off from introducing evidence 
that My. Bates was not “an experienced man having 
some familiarity with these goods”; but the questions 
which were excluded, and to the exclusion of which 
exceptions three, four and five were directed, were each 
questions intended to show precisely that; namely, that 
Mr. Bates was not: “an experienced man having some 
familiarity with these goods.” 

The questions were (L): “ Will you state whether, 
‘at the time you were selected to act as merchant ap- 
‘ praiser, you had:any familiarity, and if so, how much 

familiarity, with: silk velvets ? ” 

(2). Will you; state what familarity you had with 
‘silk velvets at the time you were appointed merchant 
‘ appraiser in this case ?” 

3) At the time you were appointed merchant ap- 
praiser were you familiar with the value of silk 

Each of these qaestions, it is plain, was intended to 
show whether or pot Mr. Bates was “familiar with the 
character and value of the goods in question,” and each 
is framed distinctly in view of the requirement of the 
statute (Sec. 2930), that the merchant appraiser shall 
be “familiar with the character and value of the goods 
in question.” | 


* os 
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The trial Court, therefore, did clo precisely what it 
said it did not “‘intend ’ to do, viz.: “ cut us off from 
introducing evidence of the fact that Mr. Bates was not 
an experienced man, having some familiarity with these 
The ruling ot the Court, which has been 


goods.” 
quoted, conceded our exact position upon this point, 
but the Court in fact excluded all the testimony which 
was offered, or could be offered, to establish the inecom- 


—" 
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petency of Mr. Bates upon the ground specifies 
a 


What authority, we beg to ask, has the learned 
Solicitor-General for saying, as he does at the bottom 
of p>. tf of his bnmef, “ where the ceneral appraiser acts, 
the statute only requires it clisereet and experienced 
merchant to be associated with him”: | 

In poimt of fact, as page 2 of his brief shows, the 
statute requires that the merchant appraiser shall be 
a “ discreet and experienced merchant, and a citizen of 
the United States, familiar with the character and value 
of the goods in question.” 

The learned Solicitor-General, by inference, and, in- 
deed, ex necessitate, admits that the merchant appraiser 
must come within the e/ess described in the statute. 
Hence, if he does not, it needs no argument to show 
that the reappraisement was void for irregulanty, and 


we are entitled to a new trial. 


V. 
The 6th and 7th exceptions relate to the sufficiency, 
under the law, of the examination made by the merchant 
appraiser of the goods in question. 
The learned Solicitor-General takes no notice of 
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these exceptions, exc po to sav (p. 5 of his brief) that 
the 6th. 7th, Sth, Of 


vere for the purpose of attacking the appraisement 
f, 


h and LOth otters ot evidence 


si and placing before the 1ULT'y tor reappraisement by 
‘them the valuation of the merchandise. 

7 . ‘ ° , : ce > . 

We have shown in .our main brief, we think sufh- 


ciently, that this was # material issue, one of the mate- a 
7 : 
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riality o1 which. the authorities cited leave ho doubt, 


Ba ew ae es et go ee ee 
ly the case of Greely vs. Burgess, Z Curtis, 216, 


Nothing could put this issue more distinctly than 
the question at folio 27, ‘* Did you make any examina- 
: u . + 
tion of any of the merchandise which was the subject oi : 
} ° $2 6) 
that reappraisement if 
j z 
— . } 1 47 1Q ies A ' 
[he questions covered by the 8th and 9th exceptions 


have reference more particularly to the eztent of the | 


examination made. and in our view. were material. 
but perhaps not so clearly material as the question 
** any examination whatever’ was made. 


:, ; 
whether 


, eres Bae ity 
though we rely upon gach of these exceptions, as well a | 


as upon the 10th exception. 
. e 


The Ist and 11th exceptions (folios 21 and 30), relate 
to the refusal to admit in evidence a letter addressed 
by the plaintiffs to: the defendant, which appears on 
page 23 of the Record. 

This ietter was in substance a request to be informed 
of ‘ the hames of the:apprais rs selected to reappraise 
" the eoo0ds in question, In order that we (the plaintitts) 
a may satisfy ourselves as to the qualifications of said 
‘ appraisers under the law. 

Upon this questicn the learned Solicitor-General 
contents himself with saying, ‘“ the statute does not 
require the collector fo consult the importers as to the 


? 
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qualifications of the appraisers.” Very good ; but if 


Oe 


the statute does require that the person chosen shall 
possess certain specified qualifications, it is plainly the 
concern of those affected injuriously by his action to 


inform themselves of the facts : and upon the trial of a 


cause 1t would seem to be quite plain that the fact that 


ie 


7 . » * oy ue | : . . 
the plaintifis had made an eftort before the yur Was 
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done to put the Collector on his guard, and to remind 


him of the requirements of the statute, was decidedly 

material, as showing good faith, and as tending to 
| warrant the production of the plaintiffs’ other evidence 
| to show the illegality of the re-appraisement. 


: VII. 


| The learned Solicitor-General seems to lay stress 
upon the fact that the statute in question (sec. 2950), 
declares that “the appraisement thus determined shall 
be final, and be deemed to be the full value, and the du- 
ties shall be levied thereon accordingly.” 

This reference seems to be made, if made for any in- 


telligible reason, for the purpose of showing that the 


present suit will not lie ; for, if the meaning of the stat- 
ute is that the reappraisement is ‘“ final” in every 
sense of the word, then this suit had been mistakenly 
brought, and the learned District Attorney at New 
York should have made summary disposition of it long 
ago. It is sufficient to say here, in answer, that by Sec. 
2931, Rev. St., provision is made in detail for the bring- 
ing of such a suit as the present one, under specified 
conditions, and that Sec. 3011 more especially provide 
that ‘“‘ any person who shall have made payment under | 
‘‘ protest, &c., of any money as duties, when such | 
‘“ amount of duties was not, or was not wholly author- | 


“ized by law, may maintain an action the nature of 


In 
“an action at law which shall be triable by jury to as- 


uch demand m payment of 
luties, ana tO POCOVEr DACK ANV EXCESS SO paid, 
he citahions mate | Bs the arned soicitor-General, 


~ : : . ' : . : 
pace oO of his MW, MLE, LROETCTOPE, Ver wide of the 
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The learned Solicitor-General, alluding to our posi- 
tion that the collection of the 20 per cent. 1s the collec- 
tion of a pe nalty, and the act authorizing it unconsti- 
tutional, cites the case of Marllard vs. Lawrence, 3 
Blatchford, 381, to th® effect that the 20 per cent. is 
hot a penalty but } an increase on the contingency 
specified.’ ! 

That case was an action against the collector at New 
York, to recover back ja excess of duties and the pen- 
alty. The jury foundia verdict for the plaintiff, subject 
to the opinion of the Court on acase. The Court held 
that the plaintiffs were entitled to recover the excess of 
duties claimed, “ together with 50 per cent. thereon 
collected as additional duties, together with interest on 
both sums.” But the Court added: “We do not ac- 

cede to the ] prop osition i the i rR that the 50 


i, 


, on the ground that it is 


ered by ge aww) j 


‘a penalty. rd 3 an increase on the con- 


per cent. add ed to ee ular ch uties may be recoyv- 
of 


“ tingency specified the duties chargeable on the 1m- 
ports, and oly he are of opinion that the im- 
porter must pursue the same course in respect to that 
ve nt as to the principal, and cannot recover it aus 
a separate demand a cause of action, but only upon 
prote St, aS re quire re iby le Act ot 1845. The chief 
duties, however, not I fa ing been rightfully assessed 
in this case, the incident or consequent increase 
charged upon the gbods Swas unlawfully exacted, and 
must be repaid.” {; 


" ms ne , : ; 
The only Apparent aAppueahon OF THIS Cree tO the 


present one Is as showine that we are entitled to re 


cover the 20 per cent., whether as penalty or as add 
tional duties, because We have protested IS Tie iaw re 
QUITes. 

But it is no part of our argument.that because the 
20 per cent. is a “‘ penalty,” it is, (Aerefore, unconstitu 
tional or recoverable, but because its exaction, uncle iy 
whatever name, is depriving a person of property 
“ without due process of law.” 

The other authorities cited by the learned Solicitor- 
General are ~ Murray's iF SSECES US, Hlobok: iT La La [m- 
provement Co., IS How., 272; and Hilton vs. Merritt, 
110 U.8., 107. The first of these is a very weil-known 
case—an action of ejectment—both parties claiming 
title under one Swartwout, against whom, as Collector 
of Customs at New York, a balance had been found due 
by the United States Treasury, and a warrant had been 
issued by the Solicitor of the Treasury, and a sale made 
by the Marshal for the District of New Jersey, under 
which the defendants claimed title. The validity of this 


warrant being denied by the plaintiff upon the ground 
that it was not ‘‘ due process of law,” the Court held 


that it was an exercise of executive, and not of judicial, 
power, and was not an illegal Process. 

In the course of its decision the Court held that the 
warrant of distress was a proper summary means to 
compel ‘‘ officers of the Government and in ease of 
their default, their sureties to pay such ba 
public money as may be in their hands.” 

How far this decision is from any proper application 


to the present case need not be further pointed o1 


flilton Us. Mer itt Was a suit to recover aD alleged Ci- 
cess of duties; and the grounds of recovery and the 
decision of the Court are thus stated by Mr. Justice 
W oops. 


‘“ We are of opinion, therefore, that the valuation 
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made bv the customs omcers Was tT Open to ques 
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fion in an action at: law, as lone as the otheers acted 


without fraud, and: within the power conferred on 
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them by ft he statute : The evidence oftered by the 
} ' yy ' ‘ } , } j 
poiee intitt and rulede out Oy the Court fended Miz TO 
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PECESSTEESS OF tP TEE arity mM the discharge Ol 
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their cuties by the eustoms officers. but not that the y 
were ASSUMINO prot ‘o eo 4 nr i} rs rp sy Diy thr otorthastke : and 
the questions which the plaintiffs proposed to submit 
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O the jury Were, Int the view we take of the statute, 


S. ween 
mmaterial and irre Vant 
J ron its foots a1 Cronnde yf law th ref we. thy 
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These words sugedst the only serious question im the 


record, mn ow to nt,—was the offered testimony of 


Mr. Bates. the me rch int emule E competent ? 

We have hail the cases which come nearest to 
being authorities here; but it must be admitted that 
they are valuable dn as present Ine close analogies. 
No ease has ail aby arisen hitherto which presented 
this precise CN 

But it is clear that the rule which excludes jurors 
and iemienitien from testifying in certain cases has 
certain well-defined logical limitations, arising from 
public policy. , 

It is also clear that the limitations applied to jurors 
and arbitrators wou!d admit the testimony of Mr. Bates 
here. 

But the charac tor and functions of a merchant ap- 
praiser differ so Widel ly from those of jurors that the 


athe 


Se 
hmuitations upon their competency as witnesses must 
} 2S ® 1} ‘ 
be widelv different this will appear sufh Iv from 
the CRAES ited hk OUT TA brief 
oa 
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\\ e nave already alluded LO what seems to be a posl- 
nn of the learned Solicitor-G al thet mnder sant 
tion of the learned Sotcitor-General, that under section 
29530 the present reappraisement, and by parity all 


. *y ‘ - we , . } . : a ! } 7 
SIM Ar appraisements, are final and not reviewable by 
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the Courts at the suit of aggrieved parties. 
r¥NX? . 2 » . - r 7 . } : 
his POsItioOn 1S SO Important and fundamental that 
: 1 
, ann ty at this 1 12) SaTatt iy 
We OPPOse LO tb LOIS PrOPOSTOLON, VIA. 
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; Line le } ned Soli LToOr-(Cre oy} 1 | here cites, And presum 
ably relies on //ilten ws. Merriff, 110 U.S... OF: Be 
Us. / "1 B34 How.. OOS : eited also in fli MV 
tt—and //lert2 vs. Maxwell, 3 Blatch., 137, m support 


of his position. 

Hilion vs. Me rrite, as well as Bele hi DS, [ LR, is mis- 
apprehended when it is thought to support the view of 
the learned Solicitor-General. 

Stated as briefly AS possible, the facts in Afi/ton vs. 
Merritt were these: The plaintiffs in error having en- 
tered certain coods for duty, and the local appraiser 
having appraised the same, the plaintiffs in error de- 
manded a reappraisement ; this being allowed, and a 
merchant appraiser being associated with the general 
appraiser, and the former having fixed the valuation at 
the same figures as the importer’s invoice, and the lat- 
ter having largely advanced the valuation, the collector, 


after the general appraiser had made an amended re- 


port, fixed the valuatién at the advanced sum, levying 50 
per cent. ad valorem duty and 20 per cent. penalty or 
additional duty. The plaintiffs in error protested and 
paid duties as assess@d, and after an ineffectual appeal 
to the Secretary of "the Treasury, brought suit to re- 
eover $1.037.40. the glleged excess of duties exacted by 
the eollector. 

The Court below. having refused the evidence 
offered by the plaintiffs in error, as well as their re- 
quests to charge tke jury, the plaintiffs in error ex- 

epted. ; 

This Court thus states the question : “ The question 
presented by the exdeptions of plaintiffs 1s whether the 
of } , 1d ise made | ry the customs officers 


paluUarion MeETChE? 


under the statutes of the United States for the purpose 
of levying duties thereon is, in the absence of fraud on 
ie part of the officers, conclusive on the importer, or is 
such valuation r ve wable an an action at law brought 
by the importer to He cover back duties paid under pro- 
test. , 
Bere ts the oie provisions of the Revised Stat- 
s, the Court finds that the language of Section 2930 
‘and the appr: Aish ment thus determined shall be final 
and deemed to bel th . true value, and the duties shall 
be levied thereon aecordingly ”"—“ leaves no room for 
doubt or construction.’ 
Referring to sections 2931 and 3011 of the Revised 
Statutes providing jfor an action, triable by jury, to as- 
certain the validity of the demand and payment of du- 


ae 


7 


ties, and to recover back the excess, after due protest, 
this Court holds thft ‘‘ the appraisement of the customs 
ofticers shall be tan: ul, but all other questions relating to 
he rate and amout of duties may, after the = rter 
has taken the ae pes steps, Ay revi red an an action at 
few fo recover Lulivs 7 riawy Fudly exacted (p. LOG). 
Referring to the evidence offered by the plaintiffs in 


error on the trial this Court says : 


The evidence offered by the plaintiff, and ruled out 


p 
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SJerred by the statute, and the questions which the plain- 


tiffs proposed to submit to the jury were, in the view we 
take of the statute, immaterial and irrelevant” (pp. 106, 
LO7). | 


This Court in Hilton us, Merritt soucht to o1lve toree 
to all the sections of the Revised Statutes which “ es- 
tablish our system” of customs collections; and ac- 
cordingly found that the language of Section 2930 is 
given its proper force by holding that the appraise- 
ment or valuation fixed by the customs officers shall be 
final, but ‘all other questions relating to the rate and 
amount of duties ” may be reviewed in an action at law, 
as prescribed by sections 2931 and 3011. 

W hat those “ other questions” were, is likewise stated 
or suggested thus (p. 106): “ Questions frequently arise 
whether an enumerated article belongs to one section or 
another. * * * In determining the rate and amount 
of duties, the value of the merchandise is one factor, 
the question what schedule it properly falls under is an- 
oher, = * * (Juestions relating to the classification 
of imports, and consequently to the rate and amount of 
duty, are open to review in an action at law. ‘This con- 
struction gives effect to both provisions of the law.” 

The foregoing statement presents,it is believed, a 
perfectly accurate summary of the case and decision in 
[Tilton vs. Merritt, and our inquiry now is as to its 


bearing on the present case. 


In the first place, it seems clear that the question 
presented in this record are not. in some essential 
s. Merritt. The several 


offers of evidence in that ease are thus stated in deta 


, 


features. the same as in //i/fon? 


by this Court (p. LOO); 


ce Upon the trial of the case the plaintitts ottered in 
evidence the records of the proceedings before the mer- 


Tm am oe 


/ 14 

L 
chant appraiser and the general appraiser, including the 
testimony and various documents before those officers, 
and subsequently ' before the Collector. They also 
offered the testimony of one Hildreth, an expert, and 
others, to show the foreign market value of gloves at the 
principal markets Gf France, whence the merchandise 
in question were imported. They also offered the tes- 
timony of the Collector to show all the facts within his 
knowledge, or officsally acted upon by him, in relation 
to the invoice in qpestion, and to show what his exper- 
lence was in valuing kid gloves. They also offered to 


prove the cost of fhe manufacture of goods similar to 


those in question. : All this evidence so offered was ex- 
ciuded by the Coutt. and the plaintiffs excepted.” 

This offered evidence is thus summed up and char- 
acterized by this Court (p. LOW 


} 
‘The evide..ce eft red by the plaintiffs, and ruled 


ut by the Court, fended only to show carelessness or 
7 af - . Py B. } ; .s : . . : 
irregularity in the discharge of their duties by the cus- 
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‘ 
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ector requesting the iatber to mrorm them of the names 
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f the appraisers selected in order that the plaintiffs 


} : ‘ ; : > . ; 322 . =. ; 
mighne Satisfy Lhe mMst ives as to thell quate ATLONS unde I 
} ’ ryvy TE } > : 
he law. Chev also called Bates. the merchant appral- 


. ‘ . * ' " : : . ** . 
Ser, and asked Him 1 when he Was selected he had 


LV Tamillarity, ane, uw so, how much famillarity, with 


} 7! wee . ae ai 
iK Veivets the: eoods mm question (fol. WZ). hey 
sought to askyt same witness whether at the 
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time named he was “familiar with the value of silk 
velvets ” (fol. 25). They also asked the same witness 
whether he made “‘ any examination of the merchandise 
which was the subject of the reappraisement” (fol. 
27). Other questions—variations or details of the fore- 
coing—were asked, but the foregoing certainly raised 
the issues on which the plaintiffs relied and now rely. 

to the legality of 


a” 


Those issues it seem plain, relat 
the appraisement, to its validity under the statute ; not 
to its “ regularity,” not to ‘‘ the rate or amount of duty,” 
nor to ‘ the classification of imports, » nor to ‘‘ the value 
of the merchandise,” nor ** what schedule it fell under :” 
nor, in fine, to any one of the questions raised by the 
exceptions or stated by the Court in //i/ton vs. Merritt. 

Unlike the evidence offered in //i/ton vs. Merritt, our 
offered evidence tended to show. or was intended to 
show, that the merchant appraiser was not qualified or 
competent to act, and hence that the customs officers 
were “ assuming powers not conferred by the statute.” 

Our case, therefore, is broadly and clearly distin- 
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P . ‘ » ? , . , 
i j . _" " 7. . ; , 9? : Ary ) 
he proposition we present—~hal Congress Nas no 
‘ 
o . ’ . ? : ’ , . ] 
' — j . i fs i] i; / ; 19 j / 
j vieice A ) CLEpTret ‘ Lyi MARFA AL OT tie PUGHT iQ) A ST DY ria de] 
A s ‘ e e . 
¥ ; pe. ? P k 
Iury the tegatzty;: of any tax or govern ntal exaction 


upon him—vrests upon familiar constitutional pro- 
visions, and upon! principles of law older and more fun- 
damental, 1f possible, than our Constitution. 
The constitutional provisions on which we rely are 
at. -3EL. section 1: “ The judicial power of the 


» ° 4 , 1; : } ° . ‘ . 
l nited States shall be vested in one Supreme Court, 
t 
to time ordain ana establish. 


Section 2. “The judicial power shall extend to all 
eases in law and equity arising under this Constitution, 


the laws of the lnited stat — 


Articles of Amendment. | ie No person 
shall be deprived of life, liberty or property, without 


due process of law.” 


Articles of Amendment. XIV... section LI. 


nor shall any State deprive any person of life, liberty 


»> 


: 


or property W1tThOut Gue process ol law. 


Articles of Amendment, VII.: “ In suits at common 
law, where the value in controversy shall exceed twenty 


dollars, the rightjof trial by jury shall be preserved.” 


By the first of the above provisions, the judicial 


power is lodged ox distributed ; by the second, it is de- 
fined. : 

The judicial power—extending to all cases, in law or 
equity, arising under the Constitution or laws of the 
United States—is | lodged in this Court and the courts 
inferior to it which are established by Congress. 

lf, therefore, an; case in law or in equity arises under 
the Constitution or laws of the United States, the 
power to decide it!belongs to some court established by 


+ (store «ewe 


—- ——— 
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the Constitution or by Congress ; 1t cannot be decided 
finally by Congress or by executive officers acting under 
laws of Coneress. 


| The fact that the judicial power is declared by the 


Constitution to extend to all cases inlaw and equlby 
arising under the constitution and laws, makes it un- 
necessary to inquire here what is “judicial power ” 
phrase, however, carefully defined in decisions of this 
and other courts. 

The sole question ae he considers a At this point IS, 
What is a “‘ case, in law or in equity ’? 

Here a single authority is perhaps sufficient. 2 Sto 
Comm. (4th Ed.), § 1646, says : 

“ It is clear that the judicial department is author- 
ized to exercise jurisdiction to the full extent of the 
Constitution, laws and treaties of the United States. 


whenever any question respecting them shall assume 
See [ee ee, pe ee Soe. os 
such a form that the judicial power is capable of acting 
: r : ’ ; oe i] : 
upon it. When it has assumed such a form, it then be 


] | , a | . } . « . ] 
comes a case; and then, and not till then, the judicial 
power attaches toit. A case, then, in the sense of this 

7 , 4 . . . t ‘ - 
clause of the Constitution, arises when some subject 


+ 


touching the Constitution, laws or treaties of the United 
States is submitted to the courts by a party who as- 


} 


serts his rights in the form prescribed by law. In other 


words, a case is a suit in law or in equity, instituted 
hi according to the regular COUrse of judicial proceedings : 
! and when it involves any question arising under the 
, Constitution, laws or treaties of the United States, it is 
a, within the judicial power confided to the Union.” 


That the present question “ arises under the laws of 
the United States” is apparent It certainly is a “ case 
in law;” and unless our premises are mistaken, it is 
within the judicial power of this Court, and other 
United States Courts, inferior to this, to entertain and 
decide it. 


But if it be said, as it may be, that it is not a “ case 


law,” beeause the scope and effect. of section 2930 
is to forbid the bringing of suits in such cases as the 
present, then we Say, as we have already hinted, that 
upon principles older and more fundamental, if possi- 
ble, than the Constitution, the subject-matter of the 
present question is one judicial in its nature and can- 
not be withdrawn'from the cognizance and jurisdiction 
of the Courts established by the Constitution and by 
Congress acting uader the Constitution. 

By this we mean, more specifically, that the claim of 
right here set up by the plaintiffs is (1) of a judicial 
nature according to the approved standards of author- 

] 


ity ; (2) was recognized as judicial when the Constitu- 


tion was adopted, and hence entered into its concep- 
tion and grant of judicial power ; and (3) is judicial 
under the approved standards which are of later date 
than the Constitution. 

The claim made in the present suit by the plaintiffs 
is, that the proceeding by which a duty in addition to 
that imposed On the original invoices of gsoods as en- 
tered by the plaintiffs, has been imposed and collected, 
is illegal—not in accordance with the statute which is 
relied on to warrant it, viz., section 2930; and for that 
reason, the payment having been made under protest, 
the plaintiffs have the right to recover such excess 


over the dutv on the importer’s invoices. 


(1) The legality or legality of a tax, its validity or 
invalidity, the legal competency or incompetency of the 
officer or tribunal which under the statute fixes or im- 
poses a tax, are 7udicial questions in their nature. 

They are judicial, and not legislative nor executive, 
for the reason so briefly expressed by an eminent 
authority, thus: “The boundary between legislative 
and judicial power is in general clear. To declare what 
the law ts is the province of the latter ; to declare what 
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it shall de, within the limits of the Constitution, per- 
tains to the former.” 


To decide the present question is to decide what the 
law 7s—whether, as applied to this case, it warrants or 
not the exaction of the present additional duties. 

(2) Any matter which from its nature might have 
been the subject of .a case, that is, a suit in law or 
equity prior to the Constitution, arising now under the 
Constitution or laws of the United States, is within the 
judicial cognizance of the Courts of the United States. 

There is no answer to the inquiry, what are “ cases. 
in law and equity,” except by a reference to the mean- 
ing of those terms as fixed at the time they were used, 
just as the meaning of the term “ trial by jury,” as used 
in the Constitution, must be drawn from the essential] 
incidents and character of that institution as it existed 
when the Constitution was adopted. 

Now, the claim of an unauthorized, illegal exaction of 
taxes or duties—an exaction made on the authority 
solely of a reappraisement by persons not competent 
under the statute to make such reappraisement— would, 
prior to the Constitution, unquestionably have been the 
subject of a suit at common law to recover the amount 
of such illegal exaction, if paid under protest. 

What would have been then, or should be now, the 
form of the suit—the remedy—is not important or, at 
least, not essential. Mr. Justice Srory, in Cury vs. 
Curtis, 3 How., 236, 254, says, fortifying his statement 
by abundant authorities, especially EFlirott vs. Swart woul 
10 Pet., 137, and Bend vs. floyt, 13 Pet.. 263. 267: 

“That an action for money had and received lies in 
all cases to recover back money which a person pays to 
another in order to obtain possession of his goods from 
the latter, who withholds them from him upon an illegal 
demand or claim, colore officii, and thus wrongfully re- 
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for according to our examination of the case, neither its 


syllabus, its statement of facts, the opinion of the 


pit. 
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ne 


rt, the dissenting opinion, nor even @ the briefs of 
counsel, contains a word which connects it to any de- 
gree, with the present case. 

On p. 335 of the preceding case, Lvankin vs. Foyt, 4 
How., we do find that the other case, Zappan vs. 
United States, 2 Magon., 406, is cited, and we conclude 


that, by some inadvertence, the case,was miscited. 
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ADDENDUM. 


An unremitting search for authorities, continued 
since the preparation of the foregoing brief, has been 
rewarded bv the discovery of the following cases which 


it seems proper to present . 


I. 


The qualifications of an appraiser must be in absolute 
compliance with the statute, or the appraisement Is 
void. 

This is the rule under State Appraisement Laws. 

Glidd Ji = @S, Philbrick. DO Maine. Zoe. where it Wis 
held that a levy made under an execution under a 
Statute requiring the appraisal to be made by ‘ three 
discreet and disinterested men,” was void where the 
Sheriff failed to return that the appraisers were discreet 
and disinterested men. 

So, in Pri rCe WSs, Strickland. 26 Maine, 278. where it 
was held again that it must appear by the return that 
the appraisers were ~ discreet and disinterested.” if 
it states they are discreet and freehold rs, it is not 
eood. 

So, in /weed vs. Pickett, 1 Day (Conn.), 109, 1t was 
held that in order to make out title under a levy the 
appraisers must be shown to be tnxdifferen?t and also 
that they were sworn according to law, and that one of 
the appraisers, being an uncle of a party, rendered the 
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PTAs void and rhe title bad. 
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Can the disquaifhiication of an appraiser be shown OY 


his own testimony ? 


y Tatil 
ee <2 ere rae yee eine oh yee a eR es i 
: 
sé 
° 
t 
é ¢ ) 
f CQ) ha 


[It can, unless the giving of such testimony would be 
imp. ach’ his appraisement - for. it is well settled 


that an appraisement IS “Ar 
Mayor vs. Bitler. 1 Barb.. 334. 
"Oo 995 hy ThE A 7 Johns.. 557. 


arbit ratis mor award. 


settied that an arbitrator cannot 


| a) LpD if US. 
Mayor us, Raut, 


‘ 


‘Western, 3 Paige, 126. 


Barb.. 3e } 


But an arbitrator CAD testify to tacts which invalidate 


2 
1, | — ; .s . aa 
his award und th ONLY question In tnis Case 1s, 
vhether the evidence offered “impeaches the ap- 


As we have already said, an appraisement or award 


’ + 


be invalidated by the evidence ot the appraiser or 
arbitrator himself withont being “‘ impeached,” in the 
technical sense which fe bids such testimony. 

If, for example, the appraiser is not a eitizen of the 
a 


_ 


['nited States as required by the statute, he must b 


proper witness to prove that fact; and if he is a proper 
witness to prove that fact, he must be a proper witness 
¥ 


to prove that he was ‘not a “ discreet or experienced 


merchant,” nor “familiar with the character and value 
of the soods in question.” 


In the present case the appraiser nowhere certifies 
that he has the qualifications named in the statute. 
95-49). See also the oath 


® 


at cords, fols. 43-70. pp. 


| Py . ,* . -* cy , r . 
and form of certificate in Greely vs. Thompson, 10 How., 
95 997. YYVID 
be ee eer . sali ie . ‘ 


His oath does not state that he has the statutory 
qualifications (Record, fol. 42). And if it did, that is 
no part of his appraisement or award. 

In testifying, therefore, that he is not a citizen of the 


United States or was not familiar with the character 


and value of the Fr ods nD question, he does not contra- 
dict his oath or his certificate of appraisement, which 


e 
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is silent on these points. Nor does he testify to his 
own “ neglect of duty;” he merely establishes by his 
evidence a fact or facts which, as a legal result, may in- 
validate the appraisement. 

The authorities are clear that he can do this. 

A juror even can invalidate a verdict by testifying to 
facts concerning himself. He is simply excluded from 
testifs ing to what happened in the jury room, or as to 
the elements of his verdict, the verdict itself being held 
to be the best evidence of this. 

Sedley v. Hall, 22 Maine, 198. 
Hewitt a, Chapman, 49 Mich., 4. 


A jud 


prov Ing 


ce may, by his evidence, invalidate a deed by 
that he took the acknowledgement in Canada. 


Jackson i’ Humphre i, l Johns.. AYS. 


In fact, in New York, even a notary public can con- 
tradict his certificate by his evidence. 
Onondagu Bank ve. Bat so Hill. Do. 
See also Stewart v. Allison. 6 Serge & Rawle, 


O24. 


And the same doctrine 1s held in the ease of Adams 
v. Wright, 14 Wise., 408. 
In Mayor v. Butler, 1 Barb., ¢ 


an arbitrator may properly be Sworn to overthrow an 


‘> 


5, it 1s declared that 


~~ 
i 


award by his evidence that the arbitrators did or did 
not take into consideration a particular subject, and 
that this would not be to” impeach ” his award. 
To the sane eftect see 
Briggs v. Smith, 20 Barb., 44. 


In the case of Cole v. Blunt, 15 N. Y., Sup. Ct. (Qnd 
Bosw.),one of the arbitrators was sworn and the Court 
decided that he could testify when the award was made 
with a view of invalidating it, by showing that it was 
made without the limited time. 

The Court says (p. 124): ‘As I have already said, 
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the material facts showing an excess of authority on 
the part of the arbitraters was proved by one of their 


imber and it was objeeted upon the trial that he was 


3 hy basaace}y . “ i 
WILTeSS, wit ob ecTION Was renewer 


‘neompetent 
upon argument before US, but we ink the objection 
untenable. It may be true that before the Code, and 
we will not say that such is not still the law, an arbitra- 
tor was an incompetent witness. He was not permitted 
to impeach an award by proving facts that occured 1 
the intercourse of the arbitrators with each other, or m 
cannot believe that it has ever been held or supposed 
that arbitrators might ‘not be admitted to testify to 
facts that occurred upon a public hearing and in the 
presence of the parties and to the decisions that were 


then openly made by himself and his associates ; and it 


‘ir secret deliberation’s ; but we are not aware and 


appears to us that to exclude his testimony in relation 


noes ay | 
to such facts should be ‘yuite as unreasonable as to hold 


that a judge may not sign a bill of exceptions contain- 


ing the proceedings ang his own decisions upon the 


. derhill v. Van ‘Courtland, 2 Johns Ch., 
arbitrators appear fo have been examined 

And in Newland v iVlass, 2 Johns., 62, the ground 
of the decision was not; that the witness was incompe- 
tent but that in a Court of law the proof offered was 
inadmissible. : 

In view of the singular misapprehension of the case, 
expressed especially in‘ the first paragraph of his opin- 
ion on p. 43 (22 Blatch:, 41),—by Judge Coxe, we desire, 
again to say, and to emphasize it, that if the merchant 
appraiser in this case had been permitted to_testify fully 
in reply to a/Z the questions which we aske/on the trial 
below, respecting his ‘qualifications, he would not, in 
any respect, have denied his oath or stultified himself 
or contradicted any record. 

See opinion of Judge Coxe, page 44. 
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Supreme Court of the United Si t elphia, this 26th day 
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To John Cadwalader, collector of customs for the district of 
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ageiphla, Gret LIng 
You are hereby cited and admonished to be and appear at a Su- 
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preme Vourt of Se United States to be holden at Wash ington on 
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; i +} +4 } tn} ’ ' J I. . > Le, 1. trip | rr) x 
Ol iit hnited states th atid ) nme easterti GIStrict Ol ein- 3 
i i 
} 7 ° . he ‘ ; ’ ’ a< 
iva 1. in the third: eireuit, of Octuber session, 1556, No. 68. 
| . 
i ~ ¢ mtained 
. } } he F } } > or a 
ri membered that on tl! LHIrtyv-Hrst Gay ol December, 1n the 
H ; > i : ] ° 1, , Das ] } . 
ror our Lora on Lnousana oht hundred and elohty- 
ae ee Pe 1] ' See } 1: - c 
six, John Cadwalader, collector of customs for the district of 
Philadalnhia hi ! : Kk Val | Esquire 
eiphia, OY nis attorney Onn aes aientine, Sq UTC, 
Us to court here and presents his petition for certiorarn, which, 
J 
ni t Wor nd figures following, to wit 
I ; ' ’ : - | } : : ‘ 
it) e Circuit GCoart a i States for the [astern 1) s 
> : of 1) x + ] ] . } ’ " | 
irich, Qt t eCH SsVi\ L ide rina 4 rect 
. ? F 7” ? ? 
Lidl ot \\ r, coll rr Of customs for the dis 
. ~ 1 ‘ 
Leip respectfully represents ~<a 
; 
i : ’ \ hy " , > > : hy Bae 33% . ‘ “es 2 Fd ’ iy’ >» 
. . aw 5 ' ' \ 5 \ ‘ +4 PLAGIS Udit et ChE List rhithi 
: icy ? ) y , - } , i ’ , ," —_— £evie mn ' % i . 
LOT lant, by ThomasJd. Must nD. Ford, William W. Foutk 
I ; | ; ‘ 5 | » i : al . 4 i » 
ind Wilham Syekelmor 2 LraadmMge as homas J. Mustin 
. " . j " z he} 7 : p \ ) } ‘ | , ® j . 
i Company, in the court of common pleas No. t for the county 4 
. > 
ff Phyl lel hy as — ; }> . hy 7 I ho we 
f Philadeiphia, in the State of Pennsylvania, to December term, | 
: : ’ 
LSS6, No. 401. 
i} yf +} . 1 1} . } } oh ? } Tay ry} 7 ‘ ‘ > lea . | ’ } . 
nat the said suitis Brought on account of an act done Dv him 
} 7 ‘ . ‘ ‘ rc ; { i | ] \ ‘ ‘ 1} P $ . " 
inder the revenue laws of the United States as collector of the cus- 
toms for the district of Philade phia; the said sult being to recovel 
‘ 


certain sum of money; paid for and on account of the said plain- 
ts to the said defendant as collector aforesaid, as duties on certain 
erchandise : 
You petitioner respectfully prays that the said cause may be en- 


JOHN 


CADWALADER, COLLECTOR, &¢. 


tered on the docket of your honorable court and proceeded nas a 
cause therein originally commenced, and that a writ of certiorari be 


} 


Immediately issued by the clerk of your honorable court to the said 
court of common pleas No. 4 for the county of Philadelph 
to the said circuit court of the United States the record and pro- 
ceedings in said cause, according to the provisions of the act of Con- 
gress In such case made and provided. 

And he will ever pray, «ce. 


phia, to send 


JOHN CADW 


f {j / 


“ALADER, 
lector of Cus 


aay, fii f SLUTILS, 


John Cadwalader, being duly sworn, says that the facts set forth 


in the above petition are true to the best of | 


a - — 

his knowledge and 
~? 
belief. 


JOHN CADWALADER. 


Sworn and-subseribed before me this 28th day of December, 1886. 
| SEAL. | WM. McLEAN, 


—— ms f a , } TB, 
Nota? 7 Publhie. vwadetpiiid, 
a i 


y . -, , , t . } . } } 
‘sy ’ - . ’ ‘ ‘} . i ; . } ’ y ‘ ‘ , ye , « ¥ ‘> 
| hereby certify that, as counsel for the above petitioner, I have 
“<> = | } \ ’ va" 1 ot te ‘ . —7 ? ] . . ‘ , ] cy FP fra tix P , _ 32 } 1 
examined the proceealngs against Dihd ana caremiy enquired Into 


1) a] ge — x } ee tS en Dae he a 
clil the matters set forth In tone avove petition, and that | believ« 
the same to be true. 


7 | Endorsed a No. 68. Oct. Sessions, 1886. Cuireuit court, 
United States, eastern district of Pennsylvania, in the third 


. ° rin . } , % } . } } a Ty . ty 
eireult. Thomas J. Mustin e a/. vs. John Cadwalader. collector. &e. 
Petition for certiorari. John Kk. Valentine, attorney for petitioner. 
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Filed 31 Dee., 1SS6. Samuel Bell, clerk, \I 


° ° ’ + " + . 
7 7s hhttaee . .3% +} > . . , » bene «4 — aaa 
‘ And afterwards. to Wit, on the Gdav and year [ast atoresalad, 
*» > ° , . a , 
* , . ' . > : . '* 8 88% s+? ; sy f . 
on motion ol John iN Valentine, squire, Lnited:- States at- 
: , , : ie 
. ~ & % + vst bk . ®e . : . ay, t.\8%% » | ; - > as . 4 » £> 
torney, a writ OF certiorari. tor thre removal OF THIS Caust irom the 
a ee Pee ae No. 4 , Philadelphia eounty | aR. —— 
COoOUTEL QL CODON pies NO, 4 OT PLE LDA COUnTLLV tO LEIS COULT 
, 1] | +> 1 } — By = <> - j | . i] ss 
IS ViiaWed ANa Issued, WilCh Wb s | rh} Sth) Lire rere 
. j ” _ on : . i. a — ee 
Is in the Words ana heures following, bo wil 
‘ ERE ‘ 7 . 
7 UNITED STATES OF AMERICA lg 
= . iN 
he stern bis cr 7 } pede. \ ; 
1 Preside ’ the United States to th hannarahila 4 ndee 
1e resident of the nited States to the honorable the ldges of 


the court of common pleas No. 4 for the county of | 
in the State of Pennsylvania, Greeting : 
Whereas lately in your said court of common pleas No. 4a suit 
was commenced against John Cadwalader, collector of customs for 
the district of Philadelphia, by Thomas J. Mustin, John D. Ford, 
William W. Foulkrod, and William Syckelmore, Jr., trading as 
Thomas J. Mustin and Company, to your December term, 1886, No. 
401, which said suit, as it is. said, is still pending before you in the 


and whereas on 


d: 


etermine 


‘trict 


. 
— 


1e eastern dil 


of Pennsy!] 


DV 
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in act done 
or the district of 


‘ 
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ion, supported by proper evi- 
ace ount ol 
or of customs! 
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JOHN CADWALADER, COLLECTOR, &C. o 


Docket Entries. Dec mobe r Term, LSS6. 
THomas J. Mustrin. JoHN D. Forp, WILLIAM W. FouLKRop, ) 
9 : ; 
and WILLIAM SYCKELMORE, Jr., Trading as ‘Thomas J. Mus- | 
tin and Company, L 401. 
DS. 
JOHN CADWALADER, Collector of Customs for the Dist f 
: Philadelphia. 
I’ P. Prichard. Valentine. Dee. 28, ’S6. 
Sum’s ease. Exit Dee. 21.1886. Ret.1 Mon..Jan.. 1SS7. Served. 
j Jan’y 8, 1887 —Certiorari from eireul ourt.of U.S. for Ek. D. o 
Pa. (of Oet. Sess., 1886, No. 68) bro’t into ofhes 


Jan’v 12. 1S87.—Narr filed. 
’ . > ;° + . 7 ‘ ‘ + —e 
Certified from the record Feb. 2-4. 87 


[sEAL.] E. J. LINDSAY, 


LZ Tuomas J. Mustix, Jonn D. Ford, WitvttaAm W. ) 
FoULKROD, and WILLIAM SYCKELMORE, JP, | @ p yo 


Trading as Thomas J. Mustin and Company, — 
JOHN CADWALADER, Collector of Customs for the District 
- of Philadelphia. J 


, 9 * , " = 
Issue SUDIIMNONS, CHaSe@ Aas above. ret ble | Mon... Jan’y. 1 S87. 
Dee. 20, S6. 


Endorsed: 401. D., 86. C. P. No. 4. Mustin vs. Cadwalader 
Praecipe for sum’s Case. Miled Dee. 7 
proth’y. h", | Prichard. 


12 


is CouNTY OF PHILADELPHIA, 88: 


 ==_ 
: The Commonwealth of Pennsylvania to the sheriff of Philadelphia 
county, Greeting : 
d We command you to summon John Cadwalader, col- 
[skeAL.] lector of customs for the district of Philadelphia, late of 
. your county, so that he be and appear before our judges, 
at Philadelphia, at our court of common pleas No. 4 for the county 


of Philadelphia, to be holden at Philadelphia, in and for the said 
city and county of Philadelphia, the first Monday of January next, 
there to answer Thomas J. Mustin, John D. Ford, William W. Foulk- 
rod, and William Sekelmore, Jr., trading as ‘Thomas J. Mustin and 
Company, of a plea of trespass on the case, etc.;, and have you then 
there this writ. 

Witness the Honorable M. Russell Thayer, president of our said 


+ 7} : 
Nt li aAnrnr 
MmicCUvol, 


CuStOMS [Ol ie dis ‘1¢ of Phila- 

aforesaid, was summoned to answer 

Ford, William W. Foulkrod, and Wil- 

ding as Thomas J. Mustin and Company, 
0, 


4ASd, & 


t 
(>i 


) 


} 


‘ 


. lliam Syekelmore, Jr., trading as Thomas J 


.and Company, by Frank P. Prichard, their attorney, com- 
plain— ! 

And also tor that whereas the defendant, on the first day of 
December, in the year of our Lord one thousand eight hun- 


and eighty-six, at the county aforesaid, was indebted to the 
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JOHN CADWALADER, COLLECTOR, & } 
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, ] ° 
And therefore thev bring suit, &e 
* "he — ™ 
Jan \ ft, [SS/. 


. | , seinygae: , 
Dec. term, 1886. No. 401. T. J. Mustin e¢ al. vs. Cadwalade 


Narr. in assumpsit. Filed Jan. 12, 1887. IF. Briggs, pro proth’y 
I’. P. Prichard, attorney for plaintiff. Jan’y 4, 8 


{Endorsed :] Court of common pleas, No. 4, Philadelphia county: 


l 5 Bill of Particula rs. 


Name of importer (for all the importations)—Thomas J. Mustin 
W& Co. 

Description of goods—Worsted yarn. 

Name of vessel—Werra. 

Whence imported—Bremen. 

Date of invoice—June 12, 1886. 

Amount of duty illegally exacted—346.09. 

Date of entry at custom-house—July 1, 1SS6. 


THOMAS J; MUSTIN ET AL., &C., VS. 


Date of payment of duties in excess—Nov. 12, 1886; Aug. 19, 1856; 


ict. 29. 1886 


| Den ; of = ) > 
trotest niea— pept. aR ISS6. 


y—Sept. 11, 1886. 


lai ] . ata ha "Twas —. 
Vate ol appeal to secretary of the lreasury 


‘ 
: hy 4 - & errte Toe . : 7. 
ate of Seeretarv’s decision— Dec. 
> 


9 And afterwards, to wit, on the 23rd day of February, A. D. 


Se Va 


ISS7, the defendant, by his attorney, comes into court here 


ud files his plea in the words and figures following, to wit: 


. _— ‘ ere —— , = _ - Lint at 7 
the Cireuit Court of the United States for the Eastern District of 


» 4 / 
Pennsylvania, in the Third Circuit. Oct. Sessions, 1886. No. 68. 


vs. JOHN CADWALADER, Collector, «ce. 


4 | ; } | } ‘ # } ° a 
d the said defendant; by John Kk. Valentine, squire his attor- 
} } » > — . 2 
ies and defends tlie wrong and injury when, &e., and saith 
{ did not undertake or promise in manner and form as the 


+ . 4 


JOHN K. VALENTINE, 

3 Attorine y for Defendant. 
| Endorsed :] No: 68. Oct. sessions, 1856. In the circuit 
urt of the United States for the eastern district of Pennsyl- 
the third circuit. Thomas J. Mustin eé al. vs. John Cad- 
| 23 Feb., 1887. Samuel Bell, clerk, Xe. 


ntine, attorney fer defendant. 


i Lna ther up mn iwwbis oraere d tLnat a jury come to try the 
} i] 
. rOlnmnea 1h tos. CaHoUuUSE 

t : 

H 
7 as : zg } ° l. 7 = e. 1 ~ hw sil ‘ 
erwards, to wit,:on the 4th day of April, A. D. 1887, came 

— : > _ } » aT ’ i . i a - . , : Tate, 2 4 , ~ Yr see ] 
artles aforesald, and the jurors of the jury aforesaid peing called 
i i‘ LO W 


William L. Gorgas, 7. John Hawkins, 

n A. Clare, 8. Lawrence T. Paul, 
. Joseph Kk. Wheeler, 9. Joseph Lewis, 

l. Edward A. Depeu, 10. William Waterall, 
>. Ephraim M. Woomer, L1. Samuel Detwiler, 
h,: 2. Edward H. Wendel, 


: , fr ,¢ rin ‘ . 
LeLITY vJUhvericn,: 


ed, chosen, tried, and sworn or 


, > ae 
mal} 
(7U15 empaneiiga, return 
“ } j . ] . . . , ‘ . . } . 
» $o% » | P +? b> Bp ; j } ) rn 
irmea to Speak the truth in the issue joined, WC. 


\nd afterwards, to wit,,on the seventh (7) day of April A. D. 1887, 
jurors aforesaid upon: their oaths or affirmations aforesaid, re- 


spectively, do say that they find for the defendant. 
And thereupon, forasmuch as the court now here is not as 


yet advised about giving judgment of and upon the premises, 


y is therefore given to the said parties to be before the court in 


ur days, to wit, on the eleventh day of April, A. D. 1887, for hear- 
o judgment of and upon the premises, because the said court here 


not yet advised thereuyon. 


ae! ae } L 4} ns Ee .: ] 1 ; 
alntitis have above thereof complained against him, and Ol 


yore ' 
r 
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gc © Git act 


Fadl 


= 
oe 
ad 
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JOHN CADWALADER, COLLECTOR, &C. J 


At which day, to wit, the eleventh day of April, A. D. 1887, before 
the judges of said court comes the said John: Cadwalader, collector, 
&e., by his attorney aforesaid. Whereupon, the premises being seen 


and fully understood by the court here and mature deliberation 
being had thereon, it is ordered that judgment be entered in favor 


of the defendant and against the plaintiffs 
Whereupon judgment is entered accordingly 


99 »*77 ; Vis av, 
Ze) Rill eli Kercentions. 


Sis » 4 , ~e ‘ ‘ - ae me . > ee oe a 
United States ¢ ircuit Court. Eastern District of Pennsvivanla. Oct, 
Sess., 1556 


‘THOMAS - Mu sTIN, JOHN D. Forp, WitttaAm W. FouLKRop, ) 


and W, LLIAM SYCKEDMORE, Jr., Trading as Thomas J. | 
Mustin,. & Co. . OS, 

| 

ie. 

JOHN CADWALADER, Collector, &e. j 


lhe issues in this cause came on to be tried at the April term, 


1SS6, of this court. at a session thereof held in the city of Philadel- 
phia Ol the ee ee 7th days Ot April, ISS6, before the 


Honorable William MeKeunnan, cireuit judge, and a jury duly em- 
paneled and sworn, the parties being represented by their counsel, 
plaintiffs by Mr. Frank P. Prichard, Mr. H. E. Tremain, and Mr. Alex. 


 Ketchurn and the defendant by United States district attorney, 


John Kk. Valentine. During the course of the trial and before the 
rendering of the verdict the cou are for the “ aintiffs did take and 
allege certain exceptions to certain rulings of the court in its ad- 

mission and exclusion of teatimor Ly iin aeiaeaae 
24 tions and refusals to charge and direct the jury; all of which 


said exceptions were by the court duly allowed and are here- 
inafter specifically set forth, together with so much of the testimony 
and proceedings at said trial as are necessary or pert! nent thereto. 

To sustain the issues upon their part the plaintiffs read in evi- 
dence certain parts of the general regulations u del the customs 
laws issued in 1884 and in force at the time of the plainiitie i 
portation that was the subject of this controversy, namely, chapter 
[Il of said regulations, covering pages 197 to 218, articles 447 to 506, 
inclusive. , 

Here also insert from chapter V, at page 554, articles 1399 to 1417, 
inclusive. 

Also the following Treasury document or order of the Secretary 
of the Treasury, in force at the time of the importation in question, 
and made part of Treasury document number 712, “ Published for 
the information and guidance of the officers of customs and others 
eoneerned, Daniel Manning, Secretary,” wherein is ineluded the fol- 
lowing instructions, known as synopsis number 69957, dated June 
9th, 1885. 

Insert this document here in full. 

Insert also from the same series of decisions synopsis numbet 
and synopsis number 7800 and also synopsis number 7976. 
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the plaintiffs, was dulv sworn ae vy was as follows 
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“Sy | TOOK The merenbant appraisers oO { papel V show I 
\ Delo vir Pre pre I above read lm eVidaeli i p Like u1es 
‘ i 
; . . lens . + ‘ “yy ’ . ] } a s »? : ¥ , , 
Of my onice on Ol ab ul August POUL ANG sist ANG signed ti ap 
pe , _ e Sep. ies et, PERE. eee e. oa ae ore : 
praisement, which is signed also by Mr. Lewis Heyl (b up 
praisement reported, above set out 
y . — no aS i ‘ ae a a 
M. You saw the samples, did you not 
“ge ‘ 
i A. I did, sir. 
@. How many samples were ther 
¢ * a 
' \ MATHO!] ra? wn ber } Ww cyy 
& d . CALTi¢ remeinit CO] if \ . hi 
w ‘ . e 
' Q). Do you remember which cases you saw 
A. I eannot. 
] .} } 
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—— - . . 4 ° . } 4 ¥ j il 
A. No. sir: not at this time: | Kept no recora Of | ne 
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t was the character and value of such goods. 
iestion and testimony defendant objected as immaterial 
relev Pending the consideration of this objection and 
C if lion with the previous pyection and offer not yet 
n, plaintiffs, by leave of the court, recalled the witness, 
HEMPSTEAD, Who further testified : 
st 30th, 1886, was the first day that Messrs. Mustin & Co. 
knowledge of whdé comprised this board; on that day I 
| before Mr. Heyl ahd Mr. Read 
tiffs then offered testimony tending to show that immediately 
cust 380th, 1886, objection was made on behalf of the plaintiffs 
Wiliiam I. Read, Chil g as amerchant appraiser in this case, 
round that he was not a discreet and experienced mer- 
familiar with the character and value of the goods in ques- 
| also that the proceedings were then adjourned in order that 
protest migh e reduced to writ ng ind filed with the col 
d also that subsequently, on August 3lst, the board recon- 
I sed of the Say mem be iS, and proceeded to conduct 
praisement against the importers’ objections and in the 
lescribed by Mr. Read in his testimony above set 
| also that the paper filed on August 30th, 1886, with 
. L { »\\ Yr words, to Wit 
CustoM-Hovusg, Aug. 30, 1886. 
‘ cv 
r ut O. G. Hempstead & Son, custom- 
varding agents Library street, Philadelphia 
"-HILADELPHIA, August 30, 1886. 
| Cadwalader, coil. of customs, Philadelphia. 
We would most respectfully protest against the appointment 
\\ in I’. Read as merchant appraiser and against his act- 
that capacity in conjunction with General Appraiser Hey] 
ase of reappraisement of certain worsted yarns imported by 
S.S.‘ Werra’ & P. RB. R. from Bremen via N. Y., June 28th, 
laiming that the said William I. Read is not an importer of 


roposed to Shew that the witness was hot familiar and 


JOHN CADWALADER, COLLECTOR, &C. lo 


or dealer in the particular quality or kind of yarn in dispute, and 
that he is not acquainted with the foreign market values of the same, 


an ‘ that, therefore, his appointment is not in conformity with. the 
customs regulations on this subject. See article 466, which provides 
that the person so selected shall be ‘familiar with the character 


and value of the goods in question,’ R.S. 2950. We therefore ask 
that the regulations may be complied with and that some more 
suitable person be appointed to act in our case. 

“ Very resp’y yours, 


‘(Signed) 


HOS. J. MUSTIN & COQ.” 


% 
am nen cee 
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The offer just described in connection with the plaintiffs’ previous 
2 sont hy lafandan?’ nneol ta th. 
offers and the objections made by the defendant’s counsel to the 
whole of said offers and each and every part thereof, 1n¢ 


foregoing paper, as all incompetent, immateria = and irrelevant, were 
then argued in full by counsel on both SIGS, | he conclusion of 
Which argument the court rendered the lietnn opinion: 
3D The Court: I hs ave listened with a panne deal of interest 
to the argument of the piaintiffs on the constitutionality of 
this act. Im pressive as that sais was, there is one considera- 


tion, however, which induces me to assume the act as constitutional, 
it least not to declare it unconstitutional. It must excite our special 
wonder that, in the multitude of cases brought before the Suprem« 
Court, the question has never suggested itself to the counsel con- 
cerned, or to any of the courts who have passed upon the subject, 
or to the Supreme Court of the United States. [ eannot forget the 
admonition given me by one of our most eminent judges of tl 
Supreme Court of the United States, at the very beginning of my 
judicial career, never to butt my head again titu i 
the United States where I could avoid it. the } 
cumstances, I think, it would be unwise for me to declare an act of 
Congress and proceedings under it unconstitutional. 
Under certain circumstances the act confers upon the collector 
the power to select a discreet and e Xpe rienced merchant to associate 
with one of the general appraisers to perfo1 in preserib 
duties. That power by the act Is civen to the collector and to no 
one else. It has occurred to me, from the appointment in this ease, 
that there might be some difhiculty, because the appointment 
does not seem to have been made by the collector himself, 
ob but by a special deputy collector. If there is anything in 
any of the acts of Congress which places the deputy so far in 
the p lace of the collector : ind confers —— him all the authority of 
the collector that, of course, would make his acts just | | 
acts of the collector himself; but, in the absence of any act of Con- 
gress, and my attention has not been called to any, and there has 
been no proof on the subject, which authorizes the special deputy 
collector to take the place of the collector, | have doubts as to the 
validity of this appointment. The act of Congress seems to hay 
confided this duty to the collector, and to the collector alone. ct 
does not fall within the category of the ordinary administrative or 
ministerial functions of a principal which a deputy is authorized to 


tee _ 
~ 
— 

— 

~ 

oom 

a 

nae 

ad 

é 


— 
a 
“ 
“fe 
i 
— 
mew 
ad 
— 


Ss just 


i 
4 we: a Re th A RE. NBER mceaggenie 


int possessing 
dis- 

uracter, 
Oongress 


« 
‘ 
‘ 


‘hest 


(} 
> 


es to be per- 
( 


al eh 
ind 


udicl 


< 
ector, 


the hi 
lt 


} 
ally dec 


] 
J 


intl 


ind the presumpt ion 
i 


f is the person intended 


‘ 
< 


t mereh 


iS the d 
seml- 


ct, 
tina court of | 


| 


iscrebtion- 
9 


ais col 


subst 


Commend 
aoe 
“ww 
oe 

4) 

J 
peed 
ce 


’ 
' 
‘ 


isers Was void 


ons 
ippra 
- 


& 


gels Peete tees 
? 
i 


$3 PS 


: ow, 
. 


JOHN CADWALADER, COLLECTOR, &C. i 


must be borne in mind that this is not an appeal from the decision 
/ of the appraisers, and that the law gives a court no power of revision 

over their proceedings aud their determination. What the 
oo decide 1s made by the act of Congress final, a u if 

may seem to be an arbitrary proceeding and is an arbitrary 
proceeding, yet it may be al necessary enactment, and if Congress 
had the power to make it we are bound by it and we cannot cor- 
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Class 1. All persons recelvin: I 
twelve hundred dollars or more, but less than fourteen hundred 


— 
~ 
a 
~—~e 
pet 
—s 
~* 


dollars per annum. 

Class 2. All persons receiving a compensation amounting to four- 
teen hundred dollars or more, but less than sixteen hundred dollars 
per annum. 

Class 3. All persons receiving a compensation amounting to six- 

, teen hundred dollars or more, but less than eighteen hundred dol- 
‘ lars per annum. 

, 7 Class 4. All persons receiving a compensation amounting to 
eighteen hundred dollars or more, but not including any officers 
confirmed by the Senate. 

4] In connection with the offer of this classification plaintiffs 


offered to prove that William F. Reed, the appointer or officer 
hereinbefore mentioned, did not pass any civil service examination 
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». Did he have any samples? 

A. I eannot remember. 

Do vou remember his saving 
a > ; 

1. of August ‘ 

A. | cannot 


©. Do you remember Mr. Mustin 
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JOHN CADWALADER, COLLECTOR, &€C. ol 


to enable the jury to decide justly and intelligently the whole cas 
upon the fullest inquiry and with all the testimony that can be pro 


duced, I am disposed to allow the defendant to recall Mr. Read and 
let him say now what he has to say in reference to the examination 


he made of the packages In question. 
4h tis ~ ; ae 6 ee 1 . 1 j 5° 
l‘o this ruling plaintiffs counsel GULLY @X pte anette i} CXCCPvIoll 
Was allowed by the court. | 


pee oe Fae ips . —e se aoe Wilyrrrance be > 
Defendant S counse!] then re qagiied the witness, \\ [LEIA “. NEAD, 


and asked him the following question 


f 
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—— 
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se : ¥* ‘ es 4 f th 5 , | x? , ic “7 t net es i | 5 7 ;y ;) j , 
pa Rages, OF ANY OF them,ahna Vou Sala yesteraay tiiat You aq Li 

that vou had nothing but thi Sampies before you. 1o-aay you 
' : i . ‘ 

. 1; > ] > ~~ — : . 4] / . ' | ‘ ; t+ i | ’ ?? y?7 17 

modained your answer to that que St10N DY Stating that under certaln 

od : ° y F 

, ‘ , ‘ } > ‘on: pal 1 Po tb oy ’ } Bate r 

racts vou may have made bLhne examination. fiave you a more dls- 


-_ | 


tinct recollection on that subject; and, if so, what 1s it 


lo this question and anv testimonv thereunder plaintiffs 
a . = eee, 7 ee Se oe Ree, a TA, ee 
6] COuUTISe1 objected, and the objection was overruied by the 
. : 7 . » 8s } " } 
court, and plaintiffs counsel duly excepted. 


The witness was then permitted to testify and did testify t O 
to show that he did recollect examining thi particular bales of this 
importation, whereupon the witness Was sublected LO a protracted 
cross-examination, which need not be here detailed, except to st 
that upon that cross-examination plaintiffs argued to the jury that 


. . , ' + . —-- " j } 
the witness Read did not see the bales in question, and the defend- 
—y _ ) | ne eee ee oe | _ san 
ant argued to the jury that the witness, Read, did see the bales In 


question. | hereupou Lune evidence ciosed. 


2 ; , 
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Was vested 


dd as a witness 
y made by him 
that he exercised the judgment and discretion involved in 


of a merchant appraiser, and that it was not exercised 
at all. He made the appointment, as he said, and in 

‘t informed Mr. Jones of his determination, and directed 
irry out his degision by a proper notification to the mer- 


nt appraiser. 
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w, gentlemen, if you believe this testimony of Mr. Cadwalader, 
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Lhe of Congress req 


the collector of portions of t 
have the evidence here 1 
did designate upon the invoice three packages for this p 
that those packages were taken to the publi res for such exam]- 
nation, as the law required. The law then requ! at one Ol 
those packages at least should be ed, examined, and inspected 
by the persons whose duty it is to y which 
shall be exacted. 
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col ipliance with the requirements of the act of Congress is not es- 
sential to the validity of the finding of the appraisers, if they 

72 make this examingtion by some equivalen it and equally sat- 
isfactory method, ‘in the case referred to, which was an in- 

portation of sugar, the appraisers did not see the sugar at all and 


did not make any examination ol oe whatever, but made their 
determination upon s samples taken out some time before. The jury 
om that the samples there did not grenade and fairly show the 
lity . ine sugar; that ‘it was so changed by time that they were 
not fai r samples of the buik of the sugar imported. 
ut in eh present case, according to the testimony, samples were 
taken by the assistant appraiser and samples produced by the plain- 
tiff himself as fairly showing the quality of the goods upon which 
hese appraisers were to pass, and they, at least, were examined by 
these appraisers, and upon; their judg caine as to the value of these 
goods, shown by these samples, the valuation in this case was made. 
In the first place, then, gentlemen, you are to inquire whether 
there was a properly and jegally constituted tribunal to pass upon 
the question of the value of these goods. Lhe law intrusts that duty 
to the collector. You havé the testi mony of the collector before you, 
and if you — eve his testimony 
the member of this tribuna il which he was authorized to appoint, and 
the tribunal was lawt fully constituted. 
In the next place, did the members of this tribunal discharge the 


: 


duties which ne law imposes upon t them properly, in which 


eae > “9 " ,* <> ” . . _ 
o case the law makes their finding conclusive? From the fan 
import of their evidence they did go and examine the goods 


s the law req re 1. ‘To what extent ung made the examination 

. ha ~e no evidence. But i as to whether it was as thorough as the 

a untiffs think it ought to:have been is not the question for you to 

determine, or as you think it ought to have been made by them. 

Because you think they aid not examine every portion of those 

three bales it is not for you to say that their finding is void. All 

that the law requires is that they should fairly make such full ex- 

ination as they deem sufficient to enable them to decide the ques- 
tion submitted for their determination. 

Therefore, if you find that this tribunal was lawfully constituted 
by the appointment of the merchant appraiser by the collector, and 
[ have instructed you on this point whether the appointment was 
good, whether actually made by the collector or made by the deputy, 
and if you believe that the:members of that tribunal substantially 
observed the directions and requisites of the act of- Congress touch- 


+ 


ng the eT of the ggods on which they were to pass, then 
your \y verdict s hou] d be { for the di {¢ ndant. 

If, however, you believe ch: t there has been such a departure or 
hon-observance of the essentia canieicaen ola ol f the act of Congress 
us to vitiate their finding, then it is to be considered that there was 


no , eases of the goods by the customs authorities in oe 

74 case, and your verdict should be for the plaintiffs for the diffe 
ence between the amount of auty assessed and charged } in this 

case by the collector and the amount of duty which ought to have 


he did make the appointment of 
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been imposed upon the basis of the valuation stated in the affidavit 
and invoice submitted to the collector at the time the goods were 
entered for duty. 


a a iss 
Defendant's Point. - 


The defendant requests me to say to you— 

“As there is no evidence which shows or tends to show fraud on 
the part of the appraisers or customs officers or that they did not 
act within the power conferred upon them by the statute their ver- 
dict should be for the defendant.” 

[ decline so to instruct you. 


Plaintiffs’ Points. 


“1. That to make the reappraisement valid it was necessary that 
the merchant appraiser, as well as the general appraiser, should ex- 
amine at least one of the cases or packages of the goods of the in- 
voice under consideration that were designated by the collector and 
sent to the public stores for examination for the purpose of the ap- 
praisement of the goods.” 

“2. That, to make the appraisement valid, it was necessary that 
the merchant appraiser, as well as the general appraiser, should see 
and examine at least one of the original cases or packages of the 
goods of the invoice under consideration.” 

These points are answered together; they are answered 

is affirmatively, with this qualification: That if the appraisers 
had before them samples of the goods taken from three of the 
packages comprised in the importation—that is the evidence of Mr. 
isher, that the samples were taken from three—and designated by 
the collector on the invoice for examination, and fairly and_ sufh- 
ciently showing the knd, quality, and character of the goods con- 
tained in these packages, the act of Congress was substantially com- 
plied with and the examination directed by itin effect made; that 
is substantially what I have already said. : 

“3. That if the jury find that either the merchant appraiser or 
the general appraiser did not make such an examination of the 
goods they must find a verdict for the plaintiffs for the full amount 
claimed, with interest.” 

That point is affirmed. 

“4. That the examination of samples, even though they may have 
been fair samples, did not dispense with the necessity for an examina- 
tion of the goods contained in at least one of the original cases or 
packages.” . 

‘5. If the jury find that samples only were examined by either 
the merchant appraiser or the general appraiser they must find a 
verdict for the plaintiffs for the full amount of claim, with interest.” 

Both these points are refused. 

“6. If the jury believe that the plaintiffs were prevented from 
being present at the examination of their goods by the reappraisers, 
then the plaintiffs are entitled torecover. In thatcase there was an 
unlawful or irregular proceeding, and therefore no appraisement 
within the meaning of the statute.” 
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est, SAVING, \\ ny, this merenant appraiser Is hot satistactory to 
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he has not, in my judgment, the qualifications which the law 
lires, and vou ought, th 


| | refore, to dismiss him and substitute 
ther person for him.’ Th go 

it is to the honest judgment of the collector that the selection 
person who, with the general appraiser, 1s to constitute this tri- 


« 
he law gives the importer no such right; 
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» THIS part oO the charge plaintiffs counsel duly excepted, and 
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urt also charged: 
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Chere are but two questions in this case. In the first place, was 
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regard it as if it had never been made at all? Is it so vicious, by 
reason of anything done or omitted to be done by thes 


that in pom t of law it is not to be r carded 
at all?” 

rp , ) 

l‘o th ‘~ part Ot the chare pis ) 7 
the exception was allowed by the court 


The court also charged: 

‘Now, gentlemen, if you believe this testimony of M1 
der—and I discern no reason whatever why le] 
the law Was comp! lied with cS tO the appolt 
appraiser, and this tribunal was properly 


I do not deem it necessary to sava 


: rae. a rete - . 
of Mr. Jones would have been valid or not. beeause. in view of M1 
' } ] } “a ia - } ; i : : ] 
Cadwaiadel S testimony. It aoes not seem to me tO oe a wnractical 
7 in this Case. | simply Sav thatll vou believe the testimony 
. ’ = ] . To. . i} , + } ; . . | 
f Mr. ( Cadwalader, and [ repeat Lobat there 31s no reason why you 
= “— : o } ] i] ee ey } " | i ] 
i hould not believe it, this Lripunal Was laAWTULLV constituted and had 
all the authority whic hthe law gives to a tribunal 


tion of duties 


ry ®. ° : cr) } 
lo this part of the charge plaintiffs’ counsel duly excepted, and 
the exception was allowed by the court. 


rr ’ 
Che court also charged : 
? 1} ] ? : ee 
Whatever errors may be aAiiezgea to have been commiutted by 
. . . ’ . . . , . . 
ly. :, aan 


P am | 
in the mere category of irrecularities—aithough they may have 


operated harshly or unjustly, if you choose, upon this importer—is 


not a matter for our consideration at all. The ground of objection 
to the finding of these appraisers must lie deeper than 
78 that. It must be of such a character as to make it impera 


tive upon the court and jury to disregard Lnelr judgment 
entirely.” 


a 


To this part of the charge plaintiffs’ counsel duly excepted, and 
the exception was allowed by the court. 

The court also charged : 

“Tt is claimed by the counsel for the plaintiffs that this examina- 


tion was not made until after the r port of the appraisers was writ- 
ten out, and that if 1t was not made until } 

nothing, and that therefore all their finding must fall to the ground ; 
but, gentlemen, in any aspect of the case, this report was in th 
hands and under the control of the appraisers, and it might have 
been changed at any time that they saw proper to change it before 
it was delivered to the collector, so that, in the judgment of the 
court, it matters not whether the examination was made | 
after the report was made out and signed by the. appraisers, as it 
was in their possession, and as, presumably, the y went there—and if 
their testimony be true they actually did so—for the purpose of 
mnaking an examination to enable them to make up their final judg 


% 
the exception was al 
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ment upon the case, to be embodied, of course, in the written report 


: . , By : 
which they were required to make to the collecto: 


, is part of the char’e plaintiffs’ counsel duly excepted, and 
| ception was allowed by the court 
Ch irt also charged: : 

Because you think they did not examine every portion of those 
three bales it is not for you to say that their finding is void. All 
that the law requires is that they should faarty make such full ex- 
amination as they deem sufficient to ena them to decide the ques- 
tion submitted for their determination.’ 

l'o tl part of the charge plaintiffs’ counsel duly excepted, and 
he exception was allowed by the court. 
he court also charged: , 

for what purpose did Mr. Mustin produce the samples he had 
there? For what purpose did he bring them and lay ~— before 
the appraisers? Why was:it — as samples of any othe r goods, or 
yresumably and in effect a:declaration by Mr. Mustin be the ap- 
praisers, ‘Here are sample s of the voods that you are to examine, 


| 


ind as you may find the value of these samples so you may find the 
| , 


value of the LOOaUS of w hich these sam ples Are part and the value of 
all the goods contained in those packages?’ Is not that the fair im- 
port of the act of Mr. Mustin himself; and is it therefore to be said 
that the jury are not to consi po r that the samples produced by Mr. 


— 


lustin were taken out of the packages or were part of the packages 


st 4 ~ . ¥ . ; fy ] on : ae Tas ‘ bd "so ‘ } ‘ 
LO tDIS part ol the charge plaintiffs counsel duly excepted, and 


| ral | y tl »f 
iowed DV the court. 
f 


19 Plaintiffs’ counsel requested the court to instruct the jury 


as follows: 
l. pier to make the reappraisement valid 1t was necessary that 
merchant appraiser,as well as the general appraiser, should ex- 


mine at saad one of the cases or pac kage 's of th e goods of 08 bron 
inder consideration that were designa ted | V the collector and sent t 
ne public stores for examination for the purpose of the appraiseme nt 
f the goods.” 


To the refusal of the court to instruct in the language of this re- 
sem counsel duly excepted. 


That to make the reappraisement valid it was necessary that 


he ae : nt appraiser, as well as the general appraiser, should see 


nd examine at least one of ‘the origin: al cases or packages of the 
ods of the invoice under consideration.’ 

To the refusal of the court: to instruct in the language of this re- 
lest plaintiffs’ counsel duly excepted. 

e response made by the court to the foregoing requests, num- 
ered 1 and 2, was as follows: 

These points are answereil together; they are answered affirma- 


OE 
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tively, with this qualification: That if the appraisers had before 
them samples of the goods taken from three of the packages com- 
prised in the importation—that is, the evidence of Mr. Fisher, that 
the samples were taken from three—and designated by the collector 
on the invoice for examination, and fairly and sufficiently showing 
the kind, quality, and character of the goods contained in these 
packages, the act of Congress was substantially complied with and 
the examination directed by it in effect made; that is substantially 
what I have already said.” 


To the refusal of the court to charge in the language of the fore- 
going points, numbered 1 and 2, and to the « qualification or modifica- 
tion _ reof, as above answered and stated by the court, plaintiffs’ 
counsel | duly excepted, and the except on was allowed by the court. 


laintifis’ counsel further requested the court to charge as fol- 


“That the examination of samples, even though they may have 
been fair samples, did not dispense with the necessity for an ex- 
amination of the goods contained in at least one of the original 
cases or packages.” 


SO To the refusal of the court to charge as so — 1e sted plain- 
tiffs’ counsel duly excepted, and the exception was allowed by 
the court. 


Plaintiffs’ counsel also requested the court to charge as follows: 

“Tf the jury find that samples only were examined by either the 
merchant appraiser or tay general appraiser they must find a ver- 
dict for the plaintiff f the full amount of claim , with interest. 


To the refusal of the court to charge as so requested plaintiffs’ 
counsel duly excepted, and the exception was allowed by the court. 


Plaintiffs’ counsel also requested the court to charge as follows: 

‘If the jury believe that the plaintiffs were prevented from being 
present at the examination of their goods by the reappraisers, then 
the plaintiffs are entitled to recover. In that case there was an un- 
lawful or irregular proceeding, and therefore no appraisement within 
the meaning of the statute.” 


To the refusal of the court to charge as so requested plaintiffs’ 
counsel duly excepted, and the exception was allowed by the court. 


In declining to charge as last above requested the court re- 
sponded : 

“T decline to give you that instruction. In the first place, there 
is no evidence before the j jury which would warrant them in finding, 
in the sense in which the word is used in this point from the import 
of the point, that the plaintiff was prevented from being present at 
any time or atany stage of the proceeding. Although he was, in 
fact, not present, I think it was no part of the duty of the appraisers 
to notify him what they were going to do and ask him to be present.’ 
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To the refusal of the court to charge in the language of the said 
equest and to the charge as last above quoted, and particularly to 


ay instruction oe think It Was ho part ot the duty ot the ap eee rs 
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cases be made by samples, due care being taken that they are p 
erly and fairly selected from the packages designated 1 Inv 
by the collector and identified as such. 1 Clifford, 492. 

Matches will be examined at the appraiser’s store. S. : 
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not contemplated by the foregoing article unless by special permis- 
sion from the collector of Customs, 1) which the appl! liser cont urs 
Such permission will be given by the collector in person only or, 1n his 
absence, by his special deputy, and not otherwise than in excep- 
tional and extraordinary cases, as, for example, when eles are of 
a verv fragile character or are imported for the personal use of t 

. : ; . . . . . , . . . 

importer and not as merchandise, or when they might be exposed 
to injury by being opened, CXADIUNE : ey ced at tl = 
praiser’s store 

Before granting such permiss Li r will requ ,- 
Porte! LO deposit with him ih mount su ( Vel COX- 

pense, 1f any, that may be Incurred the examination of 
S4 the merchandise at the place designated. Circular, Decem- 
ber 15, 1881. 

(rr. 451. A thorough examination must then be made under 
the direction of the appraisers, In connection with the specifications 
and deseription in the invoice, to ascertain whether the merchan- 
dise corresponds in quantity and description with the invoice and 
whether the value declared on the entry corresponds with the require- 
ments of law. 

Art. 452. If it be found on such examination that the merchan- 
dise in the package varies in quantity or in character from the 
specifications in the invoice or that the merchandise is invoiced 
below its foreign market value it is the duty of the appraisers to 
notify the collector in writing of the facts, and, 1f necessary, request 
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——, master, from ——, and entered at this ofhce on thi ~ day 
of ——, i8—, in accordance with the terms of the bond executed by 
you on the enury of the same, under section 2899 of th Revised 
Statutes of the United States. 
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imported, and to require the produs tion on oath or aftirma- 


O 4 tion to the collector for to any permanent appraiser of any 
letters, accounts, or 1nvoices 1n his possession relatil Yr to thie 


same, for which purpose they are authorized LO administer OULiIsS OF 
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affirmations. Such persons are not entitled to compensation. &., 
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And all testimony in writing or depositions thus taken will be 
filed in the colleetor’s othee, preset rved for future use or ref renee, 
and transmitted to the Secretary of the Treasury whenever he may 
require the same. 

Art. 460. In making advances on Invoices the appraisers will make 


the addition to or advance upon the value declared on y inthe 


currency in which the invoice is made out in a specific sum, and not 
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may, if he has comphed with the legal requirements, give notice of 
such dissatisfaction, In writing, to the collector. This notice mus 
be given, in all eases, within twenty-four hours or before the end 
Lie official day aiter the day On which the coll CLOP GAaVe the nol 
prescribed in the foregoing article, and may be im the following form 
RK. S., 2930 
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Form No. 102. 
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As | consider the ‘appraisement made by the United States 


lisers too high on ——— imported by in the ——— from 

| have to re quest that the same may be reappraised, pursuant 
v, with as little delay as your convenience will permit. 

collector of the customs 

1O4, The collector, Ol) recelving such notice, will eall On the 

cal appraisers for'an appraisement and special report thereof, 

due form, at the same time notifying them of the appeal 

and requiring them to inform him whether additional sam- 

yy packages of the lie rchandise be necessary to secure a full 
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lance with the law.: If such samples or packages be required 
collector deem the éxamination of an additional number — be 
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: 42 “page ag onaiiege 
mporter, make requisition (orm No. 97) upon the importer to 
n the entire importation. 
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oO. The special report of the local appraiser will be in the 


. | . ° \ . " ‘ ae cre CU 
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\ppraisers’ report 
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FORT OF -—— 
\PPRAISERS OFFICE, ——, 15— 
We have examined —— Imported by —— in the —— 
] ] My ay etait, ¢ ‘ , , TERERE aA 9eT ‘ 
and do hereby certify that, in our opinion, the actual 
. . 1 . ‘ . . . 4 ~ ° : 
ilue (or wholesale price) of the said goods at the period of 


xportation thereof to the United States, in the principal markets 
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Merchant appraisers 


Art. 466. On the receipt of 1 this report the collector : 
discreet and experienced merchi int. a ¢ ] 


30 States, familiar with the character and val 


In question, to be associated with an appraiser at lat 
attendance of such officer be practicable, to exami ) 
same according to law. R.S., 2930. 


he selection of merchant appraisers should not be confined ex 
A 


# " : 1 . "sr 3 ry . ’ . ,% y? >\7% 
clusivelys LO hose connected W1tn Torelg@n Imports, du, 
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mestic manufacturers and producers and otner e€lti ns actin 


} : gy See 11 
1ri¢ a although hot dealing In foreign merchan ©., ULL 
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Phe n ant thus selected will be notified DV the collectol 


ch 
siedahns nt and of the time and place of the re-examination 
The appraiser at large will be notified of the appeal, of the time 
fixed for reappraisement, and of the name of the merchant ap 
praiser. The importer will be notified of the time and place, but 
not of the name of the merchant selected to assist in the reap praise 
ment. 


lf the attendance of an appraiser at large be impracticable the 
collector will select an additional merchant, qualified as aforesaid 


for the performance of the service. 
Art. 467. The notice of the appol intment of the merchant ap- 
praiser will be in the following form: 


Horm No. 104. 


Appointment of merchant appraiser. 
CustoM- HousE, -——. 
COLLECTOR'S OFFICE, ——, 15—- 
SIR: You Are hereby appointed LO appraise ————— which has peen 
f _ + ’ } . ' ‘ Pa n 1, : *f . =_ . . ' ‘ ] " ’ . oy , . >} ) 
entered at thi s port, the importer having requested a new appraise 


thereof, in accordance with the provisions of the several act 
e =. TT. > 7 : . : . ‘ , } Toate | # i , . 7 ; {° 
of Congress providing lorand regulating the Dprais 1ehnt o 
< < } a L A 
‘ —— . , *, ‘ scone * . : ’ va" . 17 i tr ' Tv) Bk ft 
9] imported merchandise; and you are requested to appear a 


——, at — oclock, on the —— day of ——, 1S—, to appra1 
the said goods pursuant to law. 
£ ia } "| 
Before entering upon the duty indicated in the ab 
ment you will please call at this othee to take the requisite oatho 
Very respectfully, —— ——., Collect 
To —— ——., merchant. 


Art. 468. The oath to be taken by the merchant appraiser Wilt 
be in the following form: 


Form No. 105. 
Oath of merchant appraiser. 


[, the undersigned, appointed by the collector of —— to appraise 
imported per —— from ——, the importer having requested a 
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Sam ples,'&ec., to be sent to reappraisers. 


169. At the time fixed for reappraisement the collector will 
y to the appraiser at large and merchant appraiser the invoice or 
invoices of the merchandise to be examined and appraised ; the 
orekeeper or other officer having charge will deliver to them the 
nples or packages ordered for examination, and they will proceed 
to examine and ap praise in the manner pointed out by law. 
The importer or his agent will be allowed to be present 
and to offer such explanations and statements as may be perti- 

it to the case. 
‘he pape ire having been determined, the appraisers will report 


| . to the collector. 
(RT 170. In case the ‘appraisers do not agree they will make sepa- 
reports to the colléctor, who — decide between them. ‘The 
is, however, not bound by the value fixed in the report of 
the merchant apprater yr th » generalt appraiser, but will 
Op such value as, u bon the test mony submitted, may seem to 
n just, and the appr dise ment thus determined will be final and 
luties be assessed accordingly. Appraisers may reconsider, alter, 
their original: reports, although a reappraisement has been 
anded and is in progress. Circular January 9, 1879; R.S., 2608, 
L269. . 
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Reappraisement is final. 
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An original appraisement unappealed, as well as the de- 
appr alsers On ap ypeal, is final and conclusive 
Neither can be impeached except for fraud 
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ision the merchant 
cainst the importer. 
naterial informality. 
iporters are precluded by their appeal to merchant appraisers 
from afterwards alleging any informality in the proceedings of the 
1 States appraisers on the original appraisement. 
yu iota of valuatioh only are subjects for re: + praisement. 
The Secretary of the Treasury has no authority to remit or 
refund the addition: ul wo if any, imposed in consequence of 
a final appri Lisemen t in pursuance of law. 
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1242; art. 429, regs. 187 

Art. 478. In cases of reappraisement under sect 
Statutes the local appraiser may submit to the col 
of suitable merchants, not excluding domestic manufacturers and 
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producers and other citizens acting as merchants (8., 6111) known 
to be well qualthed, to aid the collector in making a judicious seleec- 
tion; but the latter need not confine himself to the list made by th 


appraiser. 5., 3809. 


Where three merchant appraisers are ap] 
2829 sige Statutes they will be paid by the Government. 
AR’ 14 . Mere hants ’ appraisements should not assume the 
94 natur age judicial Inquiry where judgment is rendered in 
accordance with the p aa rance of testimony on eithe 
side, but should be conducted as an investigation by experts to ascer- 


tain whether the alee iesaiained has reported the true and proper 
market value of the merchandise in question. S., 2655. Apph 
tion for copies of proceedings on reappraisements s 
the general appraiser, who will exercise his discretion in regard to 
furnishing the same. 


Delivery of goods pending reappraisement. 

The following rules may be observed as regards the 
merchandise pending reappraisement, which may be ful 
rectly represented by samples: 

First. On delivery the importer shall be required to deposit a sun 
sufficient to cover the duties on the appraised value, together wit 
any penal’duty which may thereby accrue. 

rane The merchant appraiser and the 
prior to the delivery, make a formal exami 
Relowt te meet the demands of the law aes purposes of the reap- 
praisement. | 

Third. Samples or sample packages, as in the judg 
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final completion of the reappraisement 

Fourth. The certificate of the reneral appraiser Siili 
prior to such delivery, consenting to the delivery of the goods 
the retained samples. 
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